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As the leading state for improving 
employee rights, California continues 
to set the bar for ground-breaking 
employment law litigation and 

legislation. With companies pushing toward 
greater efficiency with lower costs, spiraling 
economic pressures, and a charged political 
climate, a continued increase in the abuse of 
employees is inevitable. Accordingly, employees, 
and their counsel, must remain vigilant. The 
following areas are the latest and fastest-growing 
trends in employer violations.

Retaliation: In California, the most common 
anti-retaliation laws are found under the Fair 
Employment and Housing Act (FEHA) and 
Labor Code 1102.5. Under FEHA, it is unlawful 
to retaliate against anyone who (1) opposed 
prohibited activity such as sexual harassment 
or discrimination; (2) filed a complaint; or (3) 
testified or assisted in proceedings under FEHA. 
Retaliation is defined as engaging in a protected 
activity, being subjected to a negative employment 
action (such as demotion or firing) as a result of 
that activity, and ultimately suffering damages. 
Claims brought under Labor Code 1102.5 occur 
when employers retaliate against employees who 
provided information to a government or law 
enforcement agency and had reasonable cause to 
believe that the information disclosed a violation. 

In keeping with the last decade, retaliation 
charges continued to grow last year. Although 
workers filed the lowest number of discrimination 
charges with the Equal Employment Opportunity 
Commission, the actual percent of charges that 
were retaliation-based were 42.8 percent, the 
highest on record. I have seen a corresponding 
uptick in retaliation cases combined with the 
typical workplace discrimination. Staying 
mindful of the differing statutes of limitation and 
certain employer-specific hardships is crucial 
when adjudicating these claims.

Pregnancy Discrimination: In California, 
the two main laws pertaining to pregnancy 
leave are the Pregnancy Disability Leave Law 
(PDLL) and the California Family Rights Act 
(CFRA). The leaves may be taken consecutively, 
but inevitably confuse, and accordingly embroil, 
employers in mounting violations. 

Under PDLL, and similarly under the CFRA 
(baby bonding protection), a woman who 
takes a pregnancy disability leave and returns 
within the four-month period is guaranteed 
the right to return to her same position. An 
employer can reinstate a woman who takes a 
leave to a comparable position only if her same 
position is no longer available, such as in a layoff. 
Importantly, the position should be comparable in 
terms of pay, location, content, and promotional 
opportunities unless the employer can prove 

that no comparable position exists. An employer 
cannot refuse to return a woman who has taken 
a pregnancy leave to her original position even 
if it likes her temporary replacement better or if, 
while she was out on leave, her employer identified 
performance deficiencies that existed prior to her 
leave. 

In one of our recent cases, a female employee 
wanted to return to her position following her 
leave. According to the employer, her position had 
been “eliminated.” In reality, the employer had re-
categorized her job and hired less experienced 
workers who performed the same functions under a 
different title. This is one example of how employers 
are trying to game the system. 

Whistleblowing: The recent resurgence of 
False Claims Act (FCA), or qui tam lawsuits, has 
brought this dormant practice into the limelight, 
often producing seven-figure judgments. 

The FCA is one of the government’s primary 
tools in combating fraud, waste and abuse in health 
care programs. The California FCA is modeled after 
the federal FCA. The laws forbid any person who 
(1) knowingly presents, or causes to be presented, a 
false or fraudulent claim for government payment; 
(2) knowingly makes, uses or causes to be made 
or used, false record or statement to get false or 
fraudulent claims paid by the government; (3) 
conspires to defraud the government by getting a 
false or fraudulent claim paid by the government; 
or (4) knowingly makes, uses or causes to be made 
or used, a false record or statement to conceal or 
decrease an obligation to pay the government. The 
recent influx of favorable lucrative results, especially 
in the health care field, continues to encourage 
individuals to expose corporate swindling.

National Origin Discrimination: Similar 
to the federal government’s trend toward adding 
employee-protections, California’s legislature added 
national origin protection. In early 2015, the Safe 
and Responsible Driver Act permitted more than
1 million unauthorized immigrants in California to 
obtain a driver’s license. The law amended FEHA 
making it a violation for entities to discriminate 
against individuals with driver’s licenses issued 
to undocumented workers, making it a form of 
national origin discrimination. This law follows AB 
60, enacted in 2014, which authorized the DMV to 
issue the driver’s licenses. Also, if the job does not 
require a driver’s license, employers may not require 
applicants to present a driver’s license as part of the 
job application. 

 Deadlines can be as short as six months. 
Moreover, a well-pled employment law complaint 
routinely includes common law, statutory and 
constitutional causes of action – each with a 
different statute of limitation.  Therefore, prompt 
calendaring and action to preserve the client’s rights 
is critical in employment law matters. 
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