
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



MONDAY, JANUARY 22 TUESDAY, JANUARY 23
8:00 Registration and Continental Breakfast

8:30 Welcome and Introduction
Overview of Day One

Robert L. Vogel, Esq., Program Co-Chair
Vogel, Slade & Goldstein, Washington, DC

Wendy Weiss, Esq., Program Co-Chair
Navigant, Los Angeles, CA

8:45 Update on FCA Case Law
Recent Trends 

Sonya Rao, Esq.
Morgan Verkamp, Boston, MA

Michael C. Theis, Esq.
Hogan Lovells, Denver, CO

9:45 Networking Break

10:00 Litigating Healthcare Fraud Cases
From Initial Filing Through Trial

Winston Y. Chan, Esq.
Gibson Dunn, San Francisco, CA

Kimberly Friday, Esq., Assistant US Attorney
US Attorney’s Office for the Northern District of California
San Francisco, CA

Spencer Turnbull, Esq.
Latham Watkins, Los Angeles, CA

11:30 Featured Presentation
A View from the Courts

Hon. Laurel Beeler, Magistrate Judge
United States District Court for the Northern District of California
San Francisco, CA

12:30 Lunch Break (on your own)

1:45 Medicare Part C: Managed Care 
Latest Issues and Developments

Erica Hitchings, Esq., Assistant US Attorney
US Attorney’s Office for the Northern District of California
San Francisco, CA

Kristina Kahan, Director
Navigant, Washington, DC 

Kirstin Scheffler Do, Esq.
Latham Watkins, Chicago, IL

3:00 Networking Break

3:15 Damages and Penalties
Calculation Challenges in Healthcare Fraud 

Karen Hewitt, Esq.
Jones Day, San Diego, CA

Claire M. Sylvia, Esq.
Phillips & Cohen, San Francisco, CA

Sara Winslow, Esq., Assistant US Attorney, Chief, Civil Division
US Attorney’s Office for the Northern District of California
San Francisco, CA

4:15 Ethics
Considerations in FCA Litigation

Benjamin N. Gluck, Esq.
Bird, Marella, Boxer, Wolpert, Nessim, Drooks & Lincenberg
Los Angeles, CA

Mark Hardiman, Esq.
Nelson Hardiman, Los Angeles, CA

5:15  Adjourn to Private Networking Reception, sponsored by

8:00 Continental Breakfast

8:30 Welcome Back
Recap of Day One and Overview of Day Two

Robert L. Vogel, Esq., Program Co-Chair

Wendy Weiss, Esq., Program Co-Chair
8:45 Motions Practice Under the False Claims Act

Effective Tools

Eric Havian, Esq.
Constantine Cannon, San Francisco, CA

Peter B. Hutt II, Esq.
Covington & Burling, Washington, DC

9:45 Networking Break

10:00 Procurement Fraud
Renewed Enforcement Focus

Steven J. Saltiel, Esq., Assistant US Attorney
US Attorney’s Office for the Northern District of California
San Francisco, CA

Aaron P. Silberman, Esq.
Rogers Joseph O’Donnell, San Francisco, CA

10:45 FCA Cases Involving Financial Fraud
Bad Mortgages, Improper Fees, and Other False Claims

Michael K. Fee, Esq. 
Latham Watkins, Boston, MA

Shayne C. Stevenson, Esq.
Hagens Bergman, Seattle, WA

11:30 Featured Presentation
Nicholas Paul, Esq. Supervising Deputy Attorney
Office of the California Attorney General, San Diego, CA

12:15 Lunch Break (on your own)

1:30 Relator’s Counsel Strategies and Practices
Considerations for a Successful Practice

Wayne T. Lamprey, Esq.
Constantine, Cannon, San Francisco, CA

Jennifer Verkamp, Esq.
Morgan Verkamp, Cincinatti, OH 

Robert L. Vogel, Esq., Program Co-Chair
2:30 Networking Break

2:45 Characterization of Claims Under the  
False Claims Act
Express vs. Implied Certification; Factual vs. Legal Falsity

Claire E. Castles, Esq.
Jones Day, Los Angeles, CA 

Anne W. Robinson, Esq.
Latham Watkins, Washington, DC

3:45 Settlements
Negotiation Strategies and Collateral Consequences

Wayne T. Lamprey, Esq.
Constantine, Cannon, San Francisco, CA

Charles J. Stevens, Esq.
Gibson Dunn, San Francisco, CA

Wendy Weiss, Esq., Program Co-Chair 
4:45 Evaluations and Adjourn



Faculty Biographies for Qui Tam
United States Magistrate Judge Laurel Beeler was appointed in 2010. She has presided as a trial and 

settlement judge over hundreds of civil cases, including intellectual property, employment, civil rights, 

and commercial disputes. Judge Beeler was an Assistant U.S. Attorney in the Northern District, 

prosecuting complex white-collar cases with parallel civil components. She was the Office=s 

Professional Responsibility Officer and Deputy Chief of the Criminal Division. She was a law clerk to 

the Honorable Cecil F. Poole, United States Court of Appeals for the Ninth Circuit, and the Civil Appeals 

Division Chief at the Ninth Circuit’s Office of Staff Attorneys. She trained as a mediator with the 

Northern District’s ADR Program, the Federal Judicial Center, and Harvard Law School. Judge Beeler is 

a member of the Ninth Circuit Magistrate Judge Executive Board and the Ninth Circuit Criminal Case 

Committee and is one of four national judicial liaisons to the U.S. Department of Justice/Office of 

Defender Services Joint Electronic Technology Working Group. She chairs the Northern District=s 

Criminal Practice Committee and implemented the court’s reentry and diversion courts. Judge Beeler 

teaches civil trial practice at U.C. Berkeley School of Law and taught Criminal Procedure at U.C. 

Hastings College of the Law. She led rule-of-law projects in Indonesia, Vietnam, Cambodia, the 

Philippines, Jordan, Ukraine, and Turkey. Judge Beeler graduated with honors from the University of 

Washington School of Law, where she was Order of the Coif and an Articles Editor on the Washington 

Law Review. She received her A.B. with honors from Bowdoin College.

Claire Castles advises clients across the health care industry on compliance strategies and regulatory 

issues and in proceedings before federal and state government agencies. Her areas of practice include 

licensing and certification, payment and reimbursement, health privacy, Emergency Medical Treatment 

and Active Labor Act (EMTALA), Medicare conditions of participation, contracting and transactional 

matters, internal investigations, and government investigations and audits.Claire is a voting member of 

the National Native American Bar Association and fellow of the American Bar Foundation. She has 

served on the American Bar Association Health Law Section's eSource editorial board and previously 

served the section as a vice chair of the Payment and Reimbursement Interest Group, vice chair of the 

Membership Committee, and member of the Planning and Marketing Committees for Emerging Issues 

and Washington Health Law Summit.

Winston Y. Chan is a litigation partner in Gibson, Dunn & Crutcher’s San Francisco office.  He is an 

experienced trial and appellate attorney, and has particular expertise leading matters involving 

government enforcement defense, internal investigations, compliance counseling, and civil trial litigation. 

Since 2016, Mr. Chan has been a Chambers-ranked attorney in the category of White Collar Crime and 

Government Investigations, including as one of three "Up-and-Coming" attorneys in California.  

Benchmark Litigation has recognized Mr. Chan as a 2016 and 2015 California Litigation Star for being 

"recommended consistently as a reputable and effective litigator by clients and peers."  In 2014, Mr. Chan 

was named in Law360 as one of just five nationwide "Rising Stars" in White Collar Criminal Defense 

under the age of 40 "whose legal accomplishments belie their age." From 2003 to 2011, Mr. Chan served 

as an Assistant United States Attorney in the Eastern District of New York, where he investigated a wide 

range of matters as part of that office’s Business and Securities Fraud Section, including False Claims 

Act violations, health care fraud, Foreign Corrupt Practices Act violations, hedge fund improprieties, 

insider trading, accounting fraud, market manipulation, and fraudulent offerings of securities.  Mr. Chan 

additionally prosecuted cases in the Organized Crime and Racketeering Section, where he handled 

matters involving Italian, Eastern European and Asian criminal enterprises, for which the Attorney 

General awarded Mr. Chan one of the Department of Justice’s highest awards for his "exemplary and 

historic work."



Michael Fee represents organizations and individuals in a wide variety of investigations and enforcement 

proceedings brought by federal, state and foreign government agencies. His practice focuses on white 

collar criminal, civil and administrative matters involving the regulation of the healthcare industry, FDA 

regulation of medical device companies and pharmaceutical manufacturers, securities enforcement, 

investment adviser regulation, the US Foreign Corrupt Practices Act, export and trade regulation, public 

corruption and campaign finance law. Mr. Fee has defended numerous cases brought under the US Civil 

False Claims Act, litigating these cases successfully in federal district court and the federal courts of 

appeals. He also uses his extensive experience defending organizations to assist clients with the design 

and implementation of compliance systems that help prevent violations of law. Mr. Fee was previously a 

federal prosecutor in the Public Integrity Section of the Criminal Division of the US Department of 

Justice, where he was responsible for grand jury investigations and prosecutions involving extortion, 

bribery, conflict of interest and other offenses committed by public officials. During his tenure with the 

Department of Justice, Mr. Fee also served as a Special Assistant US Attorney in the office of the US 

Attorney for the Eastern District of Virginia (Alexandria Division) where he prosecuted federal cases 

involving fraud, illegal drugs and homicide. He joined the Department of Justice under the Attorney 

General’s Honors Program.

Kimberly Friday is Deputy Chief of the Civil Division in the United States Attorney’s Office for the 

Northern District of California.  She has been with the U.S. Attorney’s Office since 2014, and supervises 

the Office’s civil enforcement cases brought under the False Claims Act and other statutes.  Before 

moving to San Francisco, Ms. Friday worked for five years as a Trial Attorney at the U.S. Department of 

Justice’s Civil Fraud Section in Washington, D.C., where she handled False Claims Act cases across the 

country.

Benjamin Gluck concentrates his practice on white collar criminal defense. He aggressively, creatively 

and successfully represents clients in a wide variety of federal and state criminal matters. Mr. Gluck 

devotes a significant portion of his practice to representing health care providers in state and federal 

criminal matters. He has extensive experience in the areas of grey-market medications and devices, 

physician-owned distributorships, improper referrals, over-prescribing, medical necessity, unlicensed 

practice and others. He has developed effective methods to challenge improper searches, seizures, and 

investigative tactics related to health care providers.

Mark Hardiman has more than a decade of experience representing and advising health care providers 

with respect to criminal investigations and charges, civil False Claims Act (FCA) and fraud lawsuits, 

administrative overpayment and disciplinary proceedings, and a wide range of regulatory compliance 

issues, including internal investigations and voluntary disclosures of possible violations of the FCA, 

federal anti-kickback statute and the Stark Law. Mr. Hardiman’s trial experience includes 22 jury trials 

and he has also argued six appeals before the Ninth Circuit Court of Appeals. A former federal 

prosecutor, Mr. Hardiman spent eight and a half years with the United States Attorney’s Office in Los 

Angeles (1990-99) where he was assigned to the Major Frauds and Major Crimes sections and co-

prosecuted United States v. Smushkevich, et al., one of the largest health care fraud prosecutions in 

United States history, involving ten defendants, $50 million in loss, and a six-month jury trial. Before 

joining Nelson Hardiman, he was a partner at the Los Angeles office of Hooper, Lundy, and Bookman, 

P.C. (1999-2013), a firm dedicated solely to the representation of health care providers and suppliers, 

where he specialized in the defense of criminal and civil fraud actions.



Eric R. Havian is a partner in the San Francisco office of Constantine Cannon LLP. He has extensive 

experience representing whistleblowers in qui tam lawsuits. He has also represented numerous local 

governments in False Claims Act matters, including the County of Los Angeles and the City of San 

Francisco. In 2010 California Lawyer Magazine named Mr. Havian a California Lawyer of the Year. In 

2008 the National Law Journal named him as one of the Top 10 Winning Attorneys in the nation. He has 

been selected as one of the top 500 lawyers in America by Lawdragon and one of the top lawyers in 

Northern California by Superlawyers from 2005 through 2016. He was named to Who’s Who in America 

for 2014 and named by Corporate International as a Global Awards Winner 2017 for Whistleblower 

Lawyer of the Year in California.

Karen Hewitt is a former United States Attorney and an experienced trial lawyer who has successfully 

litigated hundreds of cases in federal court over two decades. She currently represents companies in civil 

and criminal investigations and in complex business litigation. Ms. Hewitt’s practice focuses on 

defending matters involving possible violations of federal law, including the Anti-Kickback Statute, the 

Foreign Corrupt Practices Act, the False Claims Act, and the Food, Drug, and Cosmetic Act. Before 

joining Jones Day in 2010, Ms. Hewitt served as San Diego's chief federal law enforcement officer, 

where she led the federal effort to protect the safety and security of the three million people residing in 

the region. She focused on national security, border security, cyber and intellectual property crime, white-

collar and financial crime, civil fraud, violent crime, narcotics, and immigration enforcement. During her 

tenure, the U.S. Attorney's Office also investigated and prosecuted violations of the securities laws and 

bankruptcy fraud. Under her direction, the U.S. Attorney's Office achieved a record number of 

convictions, including cases involving the prosecution of numerous high-ranking members of a deadly 

Mexican drug cartel, a defense contractor for bribing a congressman, the executive director of the CIA for 

fraud, a man who made an internet threat to kill a presidential candidate, a man for murder of a U.S. 

Border Patrol agent, a Chinese resident for conspiring to steal U.S. military encryption technology, three 

individuals who bombed the federal courthouse, a SPAWAR employee for accepting bribes, and a former 

Assistant Secretary of the Navy for possession of child pornography.

Erica Blachman Hitchings has been an Assistant U.S. Attorney in the Civil Division of the United States 

Attorney’s Office for the Northern District of California since 2012, where she specializes in False 

Claims Act cases and other affirmative civil enforcement matters.  From 2009 – 2012, she served as a 

Trial Attorney in the Civil Fraud Section at the U.S. Department of Justice in Washington, D.C.  Ms. 

Hitchings graduated from Stanford Law School and spent two years clerking for the Honorable Patti B. 

Saris of the U.S. District Court of Massachusetts.  Ms. Hitchings has worked on numerous healthcare and 

procurement FCA matters, helping to secure multi-million dollar settlements with hospitals, skilled 

nursing facilities, sleep centers, and technology companies.

Peter B. Hutt II advises clients on a broad range of federal government contract issues, including contract 

disputes and claims, terminations, cost allowability and allocability issues, contract formation, contract 

financing issues, price reduction issues and subcontracting and small business issues. Mr. Hutt has 

litigated significant contract matters in the Court of Federal Claims and the Armed Services Board of 

Contract Appeals. Mr. Hutt has also litigated more than a dozen False Claims Act cases, including many 

qui tam matters, alleging Iraqi procurement fraud, cost misallocation, quality assurance deficiencies, 

substandard products, defective pricing and false certifications. Mr. Hutt is the former chair of the 

Procurement Fraud Committee of the ABA Section of Public Contract Law, and he writes frequently on 

the False Claims Act. In June 2008, he testified before Congress concerning proposed amendments to the 

False Claims Act.



Kristina Kahan is a Director in the Healthcare and Life Sciences Disputes, Regulatory, Compliance, and 

Investigations (HLS DRCI) practice. She leads a team of nurses and coders who specialize in providing 

coding, compliance, investigative, clinical, operational, and industry expertise and assistance to payers 

and providers. She is a Registered Nurse and a Certified Professional Coder with specialty coding 

certification in Interventional Radiology and Cardiology services.

Wayne Lamprey specializes in representing whistleblowers and clients in complex commercial litigation. 

Mr. Lamprey has investigated and successfully prosecuted fraud for over 25 years, first as a federal 

prosecutor handling white collar matters, and for over 18 years representing whistleblowers in private 

practice. He has experience with schemes in a wide range of industries including health care, defense and 

government contracting, shipping, banking, securities and finance, energy, public resources, accounting, 

telecommunications, and more. An accomplished trial lawyer, Mr. Lamprey is a fellow of the American 

College of Trial Lawyers, an organization recognizing exceptional trial skill. He has tried both criminal 

prosecutions and civil claims under federal and state False Claims Acts. Mr. Lamprey is also an 

experienced mediator. Mr. Lamprey’s experience as an Assistant United States Attorney, trial lawyer, and 

mediator has provided an effective basis for success representing whistleblowers and other clients. He has 

pursued and resolved numerous whistleblower actions, including two of the largest recoveries under the 

California False Claims Act. Mr. Lamprey’s skills are well recognized. He is consistently listed as a 

SuperLawyer in California, and speaks and teaches regularly about whistleblower law and trial practice.

Nicholas Paul is a Supervising Deputy Attorney General in the California Attorney General’s Medicaid 

Fraud Control Unit (MFCU), and supervises fifteen Deputy Attorneys General, paralegals and 

investigative auditors investigating and litigating civil cases involving healthcare fraud, including 

California’s involvement in multi-state and federal cases involving misconduct alleged to have defrauded 

California’s Medicaid program. He is also co-chair of the Global Case Committee of the National 

Association of Medicaid Fraud Control Units (NAMFCU), a committee tasked on behalf of the states 

with coordinating various policy, investigatory and litigation aspects of multi-state Medicaid fraud cases. 

This work includes coordination and consultation with all 50 MFCUs, the United States Department of 

Justice, United States Attorneys’ Offices and qui tam practitioners throughout the country.

Sonya Rao is a partner with Morgan Verkamp LLC, having joined the firm in September 2017. Prior to 

joining Morgan Verkamp LLC, Ms.Rao worked at the Department of Justice in various capacities over 

the course of seventeen years. She joined the Department of Justice in 2000 through the highly-

competitive Attorney General’s Honors Program and worked in the Department’s Civil Rights Division 

in Washington DC, where she investigated and litigated employment discrimination cases, including 

complex testing cases, across the country. During her tenure with the Civil Rights Division, Ms. Rao 

earned the title of Senior Trial Attorney and also served as a coordinator for the Department’s Initiative 

Combatting Post-9/11 Backlash Discrimination.

Anne Robinson is a partner at Latham & Watkins in Washington, D.C.  She focuses her practice on 

government contracts counseling and litigation.  She has particular expertise in allegations involving the 

False Claims Act and other allegations of fraudulent conduct.  Ms. Robinson has represented corporations 

and individual clients in all phases of False Claims Act Department of Justice investigations and 

litigation, including on appeal.  She has handled False Claim Act cases for Fortune 500 IT companies, 

defense contractors, and several of the largest health insurers in the United States.  Ms. Robinson has 

authored numerous articles on False Claims Act issues, most recently on the future of the implied 

certification theory in light of United Health Services v. United States ex rel. Escobar, the summary 

judgment dismissal of the Department of Justice’s case against AseraCare Inc., and the scope of the 

reverse false claims provision.



Steven J. Saltiel has been an Assistant United States Attorney in the U.S. Attorney's Office for the 

Northern District of California for 17 years. He currently serves as a Deputy Chief in the Civil Division. 

Previously, he was a partner at Gordon & Gordon in New York. A graduate of Benjamin Cardozo School 

of Law, he focuses on affirmative civil enforcement. He is a member of a team that has secured multi-

million dollar settlements in health care and procurement fraud cases.

Kirstin Scheffler Do is an associate in Latham & Watkins’ Litigation & Trial Department in the Chicago 

office. Her practice focuses on allegations of healthcare fraud and abuse, and particularly internal 

investigations, government investigations and litigation arising under the FCA, AKS and Stark Law. Ms. 

Do also has particular experience providing litigation and regulatory counsel to Medicare Advantage 

Organizations, pharmaceutical companies, medical device and diagnostic manufacturers, and other 

sectors of the healthcare industry. In addition to her healthcare fraud and abuse experience, Ms. Do has 

represented multiple healthcare clients in commercial litigation proceedings, including pretrial, trial and 

arbitration proceedings. Prior to rejoining Latham & Watkins in 2011, Ms. Do served as a judicial clerk 

to Judge Roger W. Titus of the United States District Court for the District of Maryland.

Aaron P. Silberman has specialized in construction and public contracts advice and litigation since 1992. 

He has represented contractors, subcontractors, suppliers and design professionals in the construction, 

defense, technology, telecom and service industries. His experience includes contracts for federal, state 

and local public entities and for private, commercial projects. He has helped clients evaluate, negotiate 

and draft solicitations, clarification questions, proposals and bids; negotiated and evaluated proposed 

contract terms; litigated bid protests of public contract awards; investigated and litigated claims for delay, 

disruption, payment, defects, and fraud or false claims; and advised clients and litigated disputes in 

connection with contract terminations, suspension and debarment, bond requirements, payment issues, 

and disabled access issues. He has been named by Super Lawyers magazine as one of the top government 

contracts and construction litigation attorneys in Northern California every year since 2008.

Chuck Stevens is the Partner-In-Charge of the San Francisco office of Gibson, Dunn & Crutcher and Co-

Chair of the White Collar Defense and Investigations Practice Group.  Mr. Stevens' practice focuses on 

the representation of corporate clients in internal investigations, compliance reviews, government 

investigations, and enforcement actions regarding business crimes and civil frauds, including healthcare 

fraud, financial institutions fraud, antitrust, the False Claims Act, the Foreign Corrupt Practices Act and 

government contract fraud.  He also has substantial experience defending civil actions alleging unlawful 

business practices, fraud and unfair competition.  Mr. Stevens often manages complex parallel 

proceedings involving criminal, civil and regulatory matters. Mr. Stevens previously served as the United 

States Attorney for the Eastern District of California.  Appointed by President Clinton, he oversaw the 

district's two offices and 150 employees, implemented several initiatives involving the False Claims Act, 

healthcare fraud and political corruption, and served as the supervising United States Attorney in 

Sacramento for the Unabomber prosecution.  During his tenure, he was appointed by Attorney General 

Janet Reno to the Attorney General's Advisory Committee, an executive committee of United States 

Attorneys that advised the Attorney General on national law enforcement policy.



Shayne Stevenson leads the firm’s whistleblower practice.  He has litigated and argued cases in federal 

district courts and at the courts of appeal across the country. Currently, Mr. Stevenson handles qui tam 

litigation on behalf of relators under the False Claims Act in several federal and state courts and 

complaints under the SEC, CFTC, and IRS whistleblower programs.

Mr. Stevenson has handled False Claims Act and other whistleblower cases against some of America's 

largest financial companies, medical device and pharmaceutical companies, hospitals, mortgage 

companies, and others engaged in fraud. 

Recently Mr. Stevenson helped settle both whistleblower cases on behalf of relators in separate actions 

against Bank of America that culminated in the historic $1 billion settlement between the Bank and the 

Department of Justice addressing mortgage fraud.

Separately, Mr. Stevenson works on human rights and other public interest litigation, including the 

decade-long litigation against the Rio Tinto mining conglomerate in a suit under the Alien Tort Statute 

accusing Rio Tinto of war crimes and genocide against the native population on the island of 

Bougainville, in Papua New Guinea.  The case is currently awaiting a certiorari decision at the United 

States Supreme Court.  Mr. Stevenson has also litigated and settled class-action cases on behalf of 

consumers and workers, and was previously a prosecutor who successfully tried several felony cases to 

juries and argued several cases in trial and appellate courts.

Mr. Stevenson graduated from Gonzaga University (first-in-class) and from the Yale Law School. He 

then served as a law clerk to the Honorable Charles S. Haight, Jr., in the Southern District of New York, 

and the Honorable Betty B. Fletcher at the Ninth Circuit Court of Appeals.

Claire M. Sylvia is the author of a leading treatise on the False Claims Act and its “qui tam” 

(whistleblower) provisions, The False Claims Act: Fraud Against the Government, 2d (West 2010 and 

Supp. 2012).  Ms. Sylvia has represented whistleblowers in many successful cases. Because of her 

expertise in the False Claims Act and qui tam cases, Ms. Sylvia has consulted with state officials on ways 

to create and effectively expand state whistleblower laws. She provided testimony before a congressional 

subcommittee in 2012 on Medicaid fraud enforcement and testified before the California Senate Judiciary 

Committee on the 2009 amendments to the California False Claims Act. Ms. Sylvia has co-authored 

several articles on the False Claims Act and “Practitioner Insight” articles on the False Claims Act 

published on WestlawNext. She has been an invited speaker at numerous conferences on whistleblower 

laws and has taught a course on public integrity at the University of California at Berkeley School of Law.

Michael C. Theis has been on the frontlines of litigation involving allegations of fraud and false claims 

for more than two decades. Nationally recognized for his experience with and understanding of the False 

Claims Act and qui tam litigation, Mike leads the False Claims Act practice for Hogan Lovells, and 

manages the Litigation Practice in the Denver office. Before joining Hogan Lovells, Mr. Theis was a 

pioneer in the healthcare fraud enforcement efforts undertaken by the Department of Justice following the 

1986 amendments to the Federal False Claims Act. As a trial lawyer in the Civil Division from 1988 to 

1997, he was responsible for the recovery of millions of dollars under the False Claims Act and 

established some of the key precedents interpreting the qui tam provisions of the Act. Today, Mr. Theis is 

a partner in the Investigations, White Collar and Fraud practice of Hogan Lovells. He is highly skilled in 

counseling individuals and companies who face government scrutiny for fraud and false claims. He draws 

on his comprehensive experience in both government and private practice, civil and criminal 

investigations, and trial work to provide clear, creative, and collaborative advice to companies targeted in 

federal law enforcement investigations. He is routinely called upon to negotiate "global" settlements of 

complex criminal, civil, and administrative enforcement matters. As an Assistant U.S. Attorney in the 

District of Colorado from 1997 to 2005, Mr. Theis handled dozens of False Claims Act cases. He also 

investigated and prosecuted healthcare fraud, mail fraud, and wire fraud offenses, trying several cases to 

verdict in Federal court.



Spencer Turnbull is counsel in the Litigation & Trial Department of the Los Angeles office of Latham & 

Watkins. Mr. Turnbull focuses his practice on advising healthcare industry clients, with emphasis on 

internal investigations, responding to government subpoenas, and other regulatory matters. Mr. Turnbull 

has served in a number of positions in government, most recently as the Senior Policy Advisor to the 

Office of Inspector General (OIG) for the United States Department of Health and Human Services 

(HHS), where he led special projects and provided legal and policy advice to senior leadership. Mr. 

Turnbull also served OIG as its HEAT Initiative administrator, where he managed OIG’s participation in 

the cabinet-level HEAT partnership between HHS and the United States Department of Justice (DOJ). 

Mr. Turnbull has successfully prosecuted healthcare fraud for the Medicare Fraud Strike Force as a 

Special Trial Attorney in the Criminal Division of DOJ. Prior to that, as a Senior Counsel in OIG’s Office 

of Counsel, Mr. Turnbull developed considerable knowledge of OIG’s fraud and abuse authorities by 

drafting advisory opinions, writing safe harbor regulations, and providing guidance to industry and 

government stakeholders. Immediately prior to rejoining Latham & Watkins, Mr. Turnbull was senior 

counsel to UCLA Health System.

Jennifer Verkamp’s practice has focused on complex False Claims Act, commercial, and personal-injury 

lawsuits since graduation from Georgetown University Law Center in 1996. She has developed particular 

expertise in the highly-technical arena of applying the False Claims Act to health-care fraud and was an 

Ohio Super Lawyers Rising Star in 2006. Ms. Verkamp’s current practice primarily involves the 

prosecution of complex federal cases brought under the False Claims Act. She is involved in more than 

20 complex federal litigations in either investigation or active litigation. As part of that practice, Ms. 

Verkamp manages and executes protracted discovery, lasting over many years, involving hundreds of 

thousands of documents, and extensive depositions. She works closely with government fraud counsel 

and investigators, and is co-author of an article discussing the relationship between counsel for qui tam 

relators and government counsel. Ms. Verkamp is adept at managing the complex dynamics of large 

teams of lawyers and other professionals in big-case prosecution.

Rob Vogel is a partner with Vogel, Slade, and Goldstein, LLP, a Washington, DC law firm that 

represents plaintiffs in qui tam cases involving health care, defense, and other kinds of procurement 

fraud. Since entering private practice in 1990, Mr. Vogel has represented more than 75 plaintiffs in qui 

tam actions that have led to hundreds of millions of dollars of recoveries for the United States treasury. 

From 1987 to 1990, Mr. Vogel was a trial attorney in the commercial frauds section of the Department of 

Justice's Civil Division. Since 2008, Mr. Vogel has served as a co-chair of the Procurement Fraud 

Committee of the ABA's Public Contract Law Section.

Wendy Weiss is a Managing Director in the Healthcare and Life Sciences Disputes, Compliance and 

Investigations practice.  Ms. Weiss is the former Chief of the Civil Fraud Section for the United States 

Attorney’s Office for the Central District of California in Los Angeles. She brings to Navigant 27 years of 

Department of Justice experience, 19 of which were primarily devoted to the civil prosecution of 

healthcare fraud and False Claims Act enforcement. She has received numerous awards from the 

Department of Justice and the U.S. Department of Health and Human Services.

Sara Winslow has been an Assistant U.S. Attorney in San Francisco since 2001. She specializes in False 

Claims Act cases and other affirmative civil enforcement matters. She was the Assistant U. S. Attorney 

who handled the June 2002 settlement in United States ex rel. Khalsa v. California, et al., in which the 

State of California and the County of Los Angeles agreed to pay $73.3 million to the federal government 

to settle allegations that they had improperly billed the Medicaid program. She also handled the civil 

aspects of the government's June 2003 landmark $92.4 million criminal and civil settlement with Guidant 

Corporation subsidiary Endovascular Technologies.
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• Materiality

– “Rigorous”

 

and “demanding”

 

materiality 

 

standard articulated by the Supreme Court 

 

has been applied to dismiss numerous cases: 

– where courts have deemed the 

 

noncompliance to be minor or 

 

insubstantial, or 

– where there is payment (or government 

 

inaction) despite government knowledge 

 

of the alleged falsity.

• Two‐Part Test

– Implied false certification can be a basis for 

 

liability, at least where:

1.

 

The claim does not merely request 

 

payment, but also makes specific 

 

representations about the goods or 

 

services provided; and 

2.

 

The defendant’s failure to disclose 

 

noncompliance with material 

 

statutory, regulatory, or contractual 

 

requirements

 

makes those 

 

representations misleading half‐truths.

Universal Health Services, Inc. v. U.S. ex rel. Escobar, 136 S. Ct. 1989 (2016)

Post‐Escobar

 

Rulings Dominate Case Developments
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• DOJ argues that Escobar

 

merely reaffirmed a long‐established proposition that that 

 

claims for payment need not include an affirmative false statement of fact in order to 

 

qualify as “false”

 

under the FCA, and that actionable claims under the Act have always 

 

included misrepresentations by omission.

• DOJ contends that Escobar is wrongly described as establishing an exclusive “two‐part 

 

test”

 

for implied certification under the FCA—and therefore a specific representation 

 

about the goods or services provided is not a prerequisite for implied false certification 

 

liability.

• Defendants contend otherwise, and the courts have split…

Does

 

Escobar

 

mandate a “two‐part test?”
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• U.S. ex rel. Wood v. Allergan, Inc., 246 F. Supp. 3d 772 (S.D.N.Y. 

 

2017)
– Relators

 

alleged that Allergan

 

provided kickbacks to doctors who agreed 

 

to prescribe brand‐name Allergan

 

drugs.

– Court held that (1) a specific representation about goods or services is 

 

not always  required, and (2) compliance with the Anti‐Kickback Statute is 

 

a “material condition of payment.”

– Escobar addressed implied certification claims involving fraudulent half‐

 

truths, but did not set the outer limit for liability.

– The Second Circuit opinion in Mikes v. Straus remains good law in the 

 

circuit “to the extent it held that falsity may arise from the defendant’s 

 

submission of a claim for payment that does not include a specific 

 

representation about the goods or services provided, coupled with 

 

noncompliance with a material payment requirement.”

Escobar in Practice –

 

No Specific Representation Required
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• U.S. ex rel. Landis v. Tailwind Sports Corp., 234 F. Supp. 3d 

 

180 (D.D.C. 2017)

– Suit involving Lance Armstrong’s sponsorship contracts with the 

 

United States Postal Service.

– Rejected defendant’s argument that the absence of a specific 

 

representation about the services provided defeated FCA liability.

– Under U.S. v. Science Applications Int’l Corp., 626 F.3d 1257, 1269 

 

(D.C. Cir. 2010), “to qualify as an implied false certification, a claim 

 

for payment need not include ‘express contractual language 

 

specifically linking compliance to eligibility for payment.’”

– The government need only establish that the contractor withheld 

 

information about its noncompliance with material contractual 

 

requirements.

Escobar

 

in Practice – No Specific Representation Required
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• U.S. v. DynCorp International LLC, 253 F. Supp. 3d 89 (D.D.C. 

 

2017)
– Knowingly billing for unreasonable costs in violation of FAR 

 

requirement that cost‐reimbursable charges be “reasonable”

 

can give 

 

rise to an implied false certification claim. 

– Pre‐Escobar D.C. Circuit precedent held that implied certification claim 

 

could proceed on a showing that the contractor withheld information 

 

about noncompliance with a material contractual requirement.

– The Supreme Court held that the plaintiff can establish  implied

 

certification theory “at least”

 

under the conditions it described in 

 

Escobar – it did not resolve whether other claims could give rise to 

 

such liability where there is an implicit representation that the 

 

claimant is legally entitled to payment.

– The D.C. Circuit’s broader statement of implied certification liability 

 

remains good law after Escobar.

Escobar

 

in Practice – No Specific Representation Required
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• Rose v. Stephens Institute, 2016 WL 5076214 (N.D. Cal. Sept. 20, 

 

2016)
– Academy of Art University (AAU) allegedly failed to comply with the incentive 

 

compensation ban found in Department of Education regulations applicable 

 

to Financial Aid under Title IV of the Higher Education Act.

– Court denied summary judgment, finding a triable

 

issue of fact as to whether 

 

the school submitted claims that were impliedly false in light of evidence 

 

tending to show that AAU applied for Title IV student loans even

 

though its 

 

recruiters were being paid bonuses based on enrollment success.

– Court stayed proceedings pending a ruling in Escobar, and then permitted a 

 

motion for reconsideration after the Court ruled.  Court denied motion to 

 

reconsider:  “Escobar did not establish a rigid two‐part test for falsity that 

 

must be met every single implied certification case.  In any event, AAU did 

 

make ‘specific representations’

 

in the submitted student loan forms that 

 

would be ‘misleading half‐truths’

 

should the relators

 

prove at trial that AAU 

 

was not in compliance with the ICB.”

– Appeal pending (argued December 6, 2017 in the Ninth Circuit).

Escobar

 

in Practice – No Specific Representation Required
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• U.S. ex rel. Zayas

 

v. AstraZeneca Biopharmaceuticals Inc., No. 

 

1:14‐cv‐01718 (E.D.N.Y. Apr. 17, 2017)
– Relator

 

alleged AstraZeneca PLC concealed information that anti‐

 

psychotic Seroquel

 

may pose cardiac risks and misrepresented the 

 

dangers of interactions with other drugs.

– AstraZeneca argued that studies about Seroquel’s

 

risks were publicly 

 

available to the federal government and therefore not material to 

 

reimbursement.  

– DOJ, which had not intervened in the case, sent a letter to the court 

 

attacking AstraZeneca’s argument, saying that mere access to articles 

 

about safety issues does not create a “government knowledge defense.”

– Court allowed the case to proceed on grounds that under Mikes v. Straus, 

 

falsity need only be alleged by an incorrect description of goods or 

 

services, rather than by a specific representation of goods or services.

Escobar in Practice – No Specific Representation Required
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• U.S. ex rel. Campie

 

v. Gilead Sciences, Inc.,

 

862 F.3d 890 (9th Cir. 

 

2017)
– District court dismissed complaint alleging that Gilead had used

 

an active ingredient 

 

from an unapproved source in its production of certain HIV drug therapies, and 

 

made related false statements to the FDA.

– The Ninth Circuit reversed, holding that the relators’

 

allegations were sufficient 

 

because by submitting claims for payment for “FDA‐approved”

 

drugs that were 

 

identified by name, Gilead impliedly certified that its drugs were those “specific 

 

drugs under the FDA’s regulatory regime.”

– Failing to disclose that the drugs were manufactured with unapproved ingredients 

 

and that test results had indicated that the product was contaminated renders the 

 

representation of FDA approval a misleading – and therefore actionable – half‐truth.

– “The claims in this case do more than merely demand payment.  They fall squarely 

 

within the rule that half‐truths –

 

representations that state the truth only so far as it 

 

goes, while omitting critical qualifying information – can be actionable 

 

misrepresentations.”

Escobar

 

– Specific Representation Requirement Met
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• U.S. v. Sanford‐Brown, Ltd.

 

840 F.3d 445 (7th Cir. 2016) 

– Relator

 

alleged that for‐profit school chain violated federal education 

 

regulations to obtain more federal student aid dollars.

– District court granted summary judgment, Seventh Circuit affirmed, and 

 

relator

 

petitioned for writ of certiorari.

– Post‐Escobar, Supreme Court granted the writ, vacated, and remanded 

 

with instructions to consider the Supreme Court’s opinion.

– Seventh Circuit again affirmed grant of summary judgment, holding that 

 

relator

 

failed to establish that the school made any specific 

 

representations in connection with its claims for payment.

– Relator

 

did not show that “the defendant’s failure to disclose 

 

noncompliance with material statutory, regulatory, or contractual 

 

requirements ma[de] those representations misleading half‐truths.”

Escobar

 

in Practice – Specific Representation Required
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• U.S. ex rel. Mateski

 

v. Raytheon Co., No. 2:06‐cv‐3614 (C.D. 

 

Cal. Aug. 3, 2017)

– Relator

 

alleged that Raytheon failed to comply with contractual 

 

requirements in the design and manufacturing processes for the 

 

Visible Infrared Imaging Radiometer Suite for the NPOESS 

 

meteorological satellite

– “An FCA claim under an implied false certification theory cannot 

 

survive if the relator

 

does not identify any specific representations 

 

in the claims for payment.”

– “[T]he

 

distinguishing feature of this theory is that the claim for 

 

payment contains a representation that, while not overtly false,

 

reasonably (but falsely) implies that the claimant complied with

 

a 

 

material condition of payment (i.e., a misleading half‐truth).”

Escobar in Practice – Specific Representation Required
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• The Supreme Court identified a number of factors that are relevant to 

 

materiality, which include:
– Whether the defendant’s misrepresentation or omission goes to the “very essence of the 

 

bargain” or is instead “minor or insubstantial.”

– The defendant’s awareness that disclosure of its misrepresentation would cause the 

 

government consistently to refuse to pay claims.

– How the government has reacted to the same or similar types of noncompliance when it had 

 

actual knowledge of the noncompliance or misrepresentation.

Materiality after Escobar
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• U.S. ex rel. Badr

 

v. Triple Canopy, Inc., 857 F.3d 174 (4th Cir. 2017)

– Invoices sought payment for guards providing security services in Iraq 

 

who did not meet U.S. Army marksmanship qualification required by 

 

contract.

– Invoices made no specific representation about qualification of guards, 

 

and there was no requirement to certify compliance with contract

 

requirements.

– On falsity, the court held that the Escobar rule “is not as crabbed as 

 

Triple Canopy posits.”

 

Half‐truths can be actionable omissions:

 

anyone 

 

reviewing the invoices “would probably—but wrongly—conclude that 

 

[Triple Canopy] had complied with core [contract] requirements.”

– On materiality, the court found it “common sense”

 

to expect that guards 

 

should be able to “shoot straight.”

Materiality after Escobar
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• U.S. v. Quicken Loans Inc., 239 F. Supp. 3d 1014 (E.D. Mich. 2017)

– Government alleged that Quicken misrepresented compliance with 

 

HUD requirements by certifying that loans were eligible for FHA 

 

insurance, when they were not.

– District court denied motion to dismiss, finding that the complaint 

 

sufficiently alleged that a lender’s certification with FHA underwriting 

 

requirements is not “minor or insubstantial,”

 

because it goes “to the 

 

essence of the bargain between HUD and Quicken”

 

(See Escobar, 136 

 

S. Ct. 2003 n.5, misrepresentation is material if it goes to the

 

“very 

 

essence of the bargain”).

Materiality after Escobar
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U.S. ex rel. Prather v. Brookdale

 

Senior Living Communities, Inc., 

 

265 F. Supp. 3d 782 (M.D. Tenn. 2017)

–Relator

 

alleged that defendant submitted false claims for reimbursement

 

of home health care services by billing without documentation of

 

face‐to‐

 

face encounters or timely physician signatures on plans of care.

–Court dismissed, concluding that the certification‐timing requirement 

 

was not material to CMS’s payment decision, even though the 

 

requirement is expressly designated as a condition of payment.

–Relator’s

 

inability to point to a single instance where Medicare denied 

 

payment based on a violation of the applicable regulation weighed in 

 

favor of conclusion that the timing requirement is not material.

Materiality after Escobar
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• U.S. ex rel. Ortiz v. Mount Sinai Hospital, No. 1:13‐cv‐04735 

 

(S.D.N.Y. May, 16, 2017)
– Relator

 

alleged that Mount Sinai switched physician names on 

 

Medicare and Medicaid billing forms to conceal the fact that services 

 

were delivered by radiologists not enrolled in Medicare or Medicaid.

– Court denied summary judgment, finding that a reasonable jury could 

 

conclude that if the true facts had been disclosed, they would have 

 

had a natural tendency to influence, or would have been capable of 

 

influencing, the decision to pay.

– In assessing materiality, courts look to “the effect on the likely or 

 

actual behavior of the recipient of the alleged misrepresentation.”

– Numerous cases have imposed FCA liability based on violations of

 

Medicare manual provisions—the Medicare Integrity Manual 

 

supports the argument that stating the correct physician’s name is 

 

material to payment from Medicare.

Materiality after Escobar
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• U.S. ex rel. Miller v. Weston Educational, Inc., 840 F.3d 494 (8th Cir. 

 

2016) 

– Relators

 

alleged that for‐profit college chain induced the Department of 

 

Education to provide Title IV funds by falsely promising to keep

 

accurate 

 

student records.

– “Under Escobar, a false promise to comply with express conditions is material 

 

if it would affect a reasonable government funding decision.”

– “Construing the evidence most favorably to Relators, [defendant’s] promise 

 

influenced the government’s decision.  The government expressly conditioned 

 

[defendant’s] participation in Title IV on compliance with the recordkeeping 

 

requirement.  While conditioning is not ‘automatically dispositive’

 

of 

 

materiality, it is ‘relevant’

 

to materiality.”

Materiality after Escobar
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• Since the 1986 FCA amendments, courts have recognized a so‐called 

 

“government knowledge”

 

defense to rebut the scienter

 

required for liability 

 

under the Act.

• E.g., U.S. v. Bollinger Shipyards, Inc., 775 F.3d 255 (5th Cir. 2014) 
– “[U]nder

 

some circumstances, the government’s knowledge of the falsity of a 

 

statement or claim can defeat FCA liability on the ground that the claimant did not act 

 

‘knowingly,’

 

because the claimant knew that the government knew of the falsity of 

 

the statement and was willing to pay anyway.”

• Escobar has opened up a new line of defense of government knowledge and 

 

inaction that is being used to negate materiality, not scienter

Government “Knowledge”
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• U.S. ex rel. Harman v. Trinity Industries Inc., No. 15‐

 

41172 (5th Cir., Sept. 29, 2017)

– Reversed a judgment upon a jury verdict of $663 million, 

 

and entered judgment as a matter of law for manufacturer 

 

of highway guard rail end‐cap systems.

– FHWA had issued a memorandum, prior to trial, concluding 

 

that an “unbroken chain of eligibility for Federal‐aid 

 

reimbursement has existed since September 2, 2005, and 

 

the [end‐cap system] continues to be eligible today.”

Materiality—Government “Knowledge”

 

and Inaction

– “[C]ontinued

 

payment by the federal government after it learns of the alleged fraud substantially 

 

increases the burden on the relator

 

in establishing materiality.”

– The “demands of materiality adjust tensions between singular private interests and those of government 

 

and cabin the greed that fuels it.  As the interests of the government and relator

 

diverge, this 

 

congressionally created enlistment of private enforcement is increasingly ill served.”
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• U.S. ex rel. Petratos

 

v. Genentech, Inc. 855 F.3d 481 (3d Cir. 

 

2017)

– Relator

 

alleged that Genentech suppressed data that would have 

 

shown that Avastin’s

 

side effects for certain patients were more 

 

common and severe than reported.  

– Third Circuit held that complaint did not meet Escobar’s “rigorous”

 

and “demanding”

 

materiality requirement, because there were no 

 

factual allegations that CMS would not have reimbursed claims if

 

the alleged reporting deficiencies had been cured.

– Relator

 

disclosed “material, non‐public evidence of Genentech’s 

 

campaign of misinformation”

 

to FDA and DOJ six years earlier.  But, 

 

FDA continued to approve the drug, did not initiate any adverse‐

 

event procedure, did not require a label change, and granted three 

 

more indications.

Materiality—Government “Knowledge”

 

and Inaction
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• U.S. ex rel. Spay v. CVS Caremark Corp., No. 15‐3548 (3d Cir. 

 

Nov. 16, 2017)

– Relator

 

alleged that CVS routinely included “dummy”

 

numbers in one 

 

of 34 data fields required to submit payable Part D claims. 
– Third Circuit rejected the district court’s  reliance on a “government 

 

knowledge inference.”

 

While government’s knowledge of the facts 

 

underlying an allegedly false record or statement can negate scienter, 

 

the defendant must show not only government knowledge, but also 

 

that the defendant knew that the government was aware of the 

 

non‐compliance. 
– The court nevertheless affirmed summary judgment for CVS on 

 

materiality grounds, based on uncontroverted evidence that the 

 

government knew that the reports included some “dummy”

 

data and 

 

paid the claims for two years before announcing a change in policy.
– The government did not pay for services that were not provided.

Materiality—Government “Knowledge”

 

and Inaction
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• U.S. ex rel. Nargol

 

v. DePuy

 

Orthopaedics, Inc. 865 F.3d 29 (1st Cir. 

 

2017)
– Relators

 

appealed dismissal of complaint alleging that defendant (1) made 

 

false statements to FDA but for which Pinnacle MoM device would not have 

 

been approved, and (2) palmed‐off devices that, due to latent 

 

manufacturing defects, materially deviated from design specs of the FDA‐

 

approved device. 
– First Circuit affirmed dismissal of claim (1), finding that evidence of 

 

continued payment despite actual knowledge that certain requirements 

 

were violated defeated materiality:  “Such very strong evidence becomes 

 

compelling when an agency armed with robust investigatory powers

 

. . . is 

 

told what Relators

 

have to say, yet sees no reason to change its position.”
– The court reversed dismissal of the latent manufacturing defect claims, 

 

finding that DePuy

 

made a “plain, specific misrepresentation . . . that the 

 

device was the Pinnacle MoM device, an FDA‐approved product, rather than 

 

a defectively manufactured, nonconforming variant."

Materiality—Government “Knowledge”

 

and Inaction
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• U.S. ex rel. Kelly v. Serco, Inc., 846 F.3d 325 (9th Cir. 2017)

– Relator

 

alleged that defendant’s monthly cost reports to DHS 

 

violated FCA because defendant tracked costs manually and used 

 

a single task charge code in violation of applicable ANSI standard.

– Serco had disclosed the cost reporting practice to the government 

 

and the government agreed that Serco could report on an Excel 

 

spreadsheet using manually tracked and compiled data.  The 

 

government also accepted cost reports using a single task charge

 

code.

– District court granted summary judgment, and Ninth Circuit 

 

affirmed holding that no reasonable jury could return a verdict for 

 

plaintiff on the implied false certification claim in light of the 

 

government’s acceptance of Serco’s reports with knowledge of 

 

Serco’s non‐compliance.  

Materiality—Government “Knowledge”

 

and Inaction
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• U.S. ex rel. Kolchinsky

 

v. Moody’s Corp.,

 

No. 1:12‐cv‐01399 

 

(S.D.N.Y. Mar. 2, 2017)
– Relator

 

alleges that Moody’s issued false credit ratings on mortgage‐

 

backed securities.
– Credible public reports of inaccuracies in Moody’s ratings spawned 

 

inquiries by the federal government before filing, but the government 

 

continued to pay Moody’s for its credit ratings each year.  
– Such allegations “plead[ed] Kolchinsky

 

out of court, because when the 

 

‘Government pays a particular claim in full despite its actual 

 

knowledge that certain requirements were violated, that is very 

 

strong evidence that those requirements are not material.’”

 

(quoting 

 

Escobar, 136 S. Ct. at 2003–04).
– Relator

 

sought reconsideration, arguing that leave to amend should 

 

be given because he did not have the benefit of the Supreme Court’s 

 

guidance on materiality when he drafted his Second Amended 

 

Complaint or opposed Moody’s motion to dismiss.  
– Moody’s has now moved to dismiss the Third Amended Complaint.

Materiality—Government “Knowledge”

 

and Inaction
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• U.S. ex rel. Escobar v. Universal Health Services, Inc., 842 F.3d 103 (1st Cir. 2016)
– On remand, Universal Health Services argued that the alleged violations could not be material 

 

because the government paid the claims even after learning of the alleged non‐compliance, but 

 

the First Circuit ruled that the government’s “mere awareness”

 

of allegations does not constitute 

 

“actual knowledge”

 

of violations.  The court also stated that knowledge possessed by an 

 

enforcement agency should not be imputed to the separate paying agency (knowledge on DOJ’s 

 

part is irrelevant to materiality).

• U.S. v. Public Warehousing Co., No. 1:05‐cv‐2968 (N.D. Ga. Mar. 16, 2017)
– Even if the government were aware of the alleged fraud and continued to pay claims, there are 

 

“instances in which a government entity might choose to continue funding the contract despite 

 

earlier wrongdoing by the contractor.”

• U.S. ex rel. Brown v. Celgene Corp., 226 F. Supp. 3d 1032 (C.D. Cal. 2016) 
– “The fact that the government sometimes exercises its discretion to excuse non‐compliance with 

 

a requirement does not establish that the requirement is immaterial as a matter of law.”

But…
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• In some cases, the Escobar materiality analysis has prompted courts to focus, to a degree not 

 

present in earlier cases, on the government’s decision to intervene, or to decline to intervene:
– U.S. ex rel. Petratos v. Genentech, Inc.,

 

855 F.3d 481 (3d Cir. 2017)

– “[I]n those six years, the [DOJ] has taken no action against Genentech and declined to 

 

intervene in this suit.”
– U.S. ex rel. Badr v. Triple Canopy, Inc., 857 F.3d 174 (4th Cir. 2017)

– DOJ “immediately intervened,”

 

and that was “evidence that Triple Canopy’s falsehood 

 

affected the Government’s decision to pay.”

• DOJ has argued, in at least one case, that its prosecution of implied false certification of 

 

compliance with hospice clinical support requirements is evidence that the government views 

 

such misrepresentations as material.

– See U.S. ex rel. Hinkle v. Caris Healthcare, No. 3:14‐cv‐212 (E.D. Tenn. Feb. 3, 2017) (U.S. 

 

Response to Motion to Dismiss)

Materiality –

 

Relevance of Intervention Decision
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• U.S. ex rel. McGrath v. Microsemi Corp., 690 Fed. Appx. 551 (9th 

 

Cir. 2017)

– District court dismissed complaint that failed plausibly to allege that 

 

compliance with International Traffic in Arms Regulations (ITAR)

 

was 

 

material to government’s decision to pay.

– Ninth Circuit affirmed, holding that the relator could not plead

 

facts 

 

sufficient to support an inference that Microsemi knew that it had 

 

failed to comply with ITAR.

– Microsemi’s good faith interpretation of the term “disclose”

 

in the 

 

applicable regulation was reasonable (citing Safeco Ins. Co. of Am. v. 

 

Burr, 551 U.S. 47, 70 n. 20 (2007).

Scienter – Legally Ambiguous Requirement
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• U.S. ex rel. Phalp v. Lincare Holdings, Inc., 857 F.3d 1148 (11th Cir. 

 

2017)
– Relator alleged that Lincare falsely certified compliance with Medicare 

 

regulations because it relied on generic assignment of benefit authorizations 

 

previously provided in connection with delivery of items related

 

to COPD for 

 

orders of diabetic testing supplies.  District court granted summary judgment, 

 

holding that Lincare’s reasonable interpretation of an ambiguous regulation 

 

belied necessary scienter.
– Eleventh Circuit affirmed, but clarified that “scienter is not determined by the 

 

ambiguity of a regulation, and can exist even if a defendant’s interpretation is 

 

reasonable.”

 

Although ambiguity may be relevant, the court “must determine 

 

whether the defendant actually knew or should have known that its conduct 

 

violated a regulation in light of any ambiguity at the time . . .”
– Court noted that district court standard would permit defendant to raise a 

 

reasonable alternative interpretation discovered after the fact,

 

even if it had 

 

actual knowledge of an authoritative interpretation.
– No evidence supported showing of scienter even under that standard.

Scienter – Legally Ambiguous Requirement
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• U.S. ex rel. Chorches v. American Medical Response, Inc., 865 

 

F.3d 71 (2d Cir. 2017)
– Second Circuit overturned a district court decision dismissing an FCA claim 

 

because it failed to identify specific false claims actually submitted to the 

 

government for reimbursement where the relator alleged a scheme to falsely 

 

certify ambulance runs as medically necessary.  

– Court held that Rule 9(b) is satisfied where the relator identified, with 

 

particularity, the details of the scheme, and made “plausible allegations 

 

creating a strong inference that specific false claims were submitted to the 

 

government and that the information that would permit further identification 

 

of those claims is peculiarly within the opposing party’s knowledge.”

– Court attempted to reconcile any existing circuit split, declaring that it was 

 

not “adopting a ‘lenient’

 

pleading standard”

 

but “simply apply[ing] the basic 

 

rules of Rule 9(b) to a particular set of allegations.”

 

The court suggested that 

 

if any split actually exists, it is not “a sharp one.”

Rule 9(b) – Pleading with Particularity
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• U.S. ex rel. Harman v. Trinity Industries Inc., No. 15‐

 

41172 (5th Cir., Sept. 29, 2017)

– Decision vacated the largest judgment ever awarded under the FCA

 

($663 million).  An alternative ground for the result was the Fifth 

 

Circuit’s finding that after applying the proper measure of damages, 

 

the “actual damages should be zero.”

– The proper measure of the government's damages in an FCA action 

 

where the government received something other than what was 

 

promised is the standard formulation for contract damages:  the 

 

difference between what was promised and what was received.

– At trial, the relator’s damages expert assumed the value of guard rail 

 

units with the design changes was the scrap value, but nothing in the 

 

record supported that valuation. The agency’s continued 

 

reimbursement at the same rate it paid for units without the design 

 

changes strongly suggested that the government valued those units 

 

equally, thus suffering no loss.

Damages and Penalties
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• United States ex rel. Wall v. Circle C Construction, LLC, 868 F.3d 466 (6th Cir. 2017).  
– Circle C paid two of its electricians about $9,900 less than the

 

wages required by the Davis‐Bacon Act 

 

on a contract to build 42 warehouses for the Army.

– DOJ demanded $1.66 million in treble damages and penalties, claiming that all of the contractor’s work 

 

on 42 warehouses was “tainted”

 

by the false Davis‐Bacon certifications.

– The Sixth Circuit, in an earlier opinion, reversed a $763,000 judgment in favor of the government, and 

 

remanded for entry of an award of $14,748, or less than 1% of the government’s demand.

– In the latest opinion, the Sixth Circuit reversed a decision by the district court that denied Circle C’s 

 

request for fees under the Equal Access to Justice Act, 28 U.S.C. §

 

2412(d).

– Rejected arguments that Circle C was not a “prevailing defendant.”

– Rejected proposition that a finding of liability under the FCA necessarily means that the defendant 

 

acted in “bad faith.”

– The damages the government sought to recover were “fairyland”

 

rather than actual, because they got 

 

the substantial benefit of the bargain.

Attorneys’

 

Fees/Equal Access to Justice Act (EAJA)
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• U.S. ex rel. Shea v. Cellco Partnership, 863 F.3d 923 (D.C. Cir. 2017)

– Amending a complaint cannot cure the fact that the complaint was

 

filed while a related action 

 

was “pending”

 

even if the related action is no longer pending at the time of amendment.

• U.S. ex rel. Carter v. Halliburton Co.,

 

866 F.3d 199 (4th Cir. 2017)

– Upheld dismissal of case related to earlier‐filed action even though the earlier action had been 

 

dismissed by the time the lower court ruled that the later action was barred by the first‐to‐file 

 

rule.  “[T]he appropriate reference point for a first‐to‐file analysis is the set of facts in existence 

 

at the time that the FCA action under review is commenced.”

• U.S. ex rel. Wood v. Allergan, Inc., 246 F. Supp. 3d 772 (S.D.N.Y. 2017)

– First‐to‐file violation can be cured by filing amended complaint after the earlier‐filed action is 

 

dismissed.

First‐to‐File Bar

Jurisdictional Defenses
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• U.S. ex rel. Bennett v. Biotronik, Inc., 876 F.3d 1011 (9th Cir. 2017)

– Found suit barred by section 3730(e)(3) of the Act, which provides that “[i]n no event may a 

 

person bring an action under [the FCA] which is based upon allegations or transactions which are 

 

the subject of a civil suit or an administrative civil money penalty proceeding in which the 

 

Government is already a party.”

 

Government had partially intervened in, and settled, related 

 

allegations in an earlier qui tam suit.

– Found that the Government remains a “party”

 

even after the cessation of an enforcement 

 

action, and held that “the government‐action bar applies even when the Government is no 

 

longer an active participant in an ongoing qui tam lawsuit.”

– Distinguished section 3730(b)(5) (the “first‐to‐file bar”) on grounds that it uses the word 

 

“pending”

 

and section 3730(e)(3) does not.  Did not find relator’s grammatical and structural 

 

arguments persuasive.

Government‐Action Bar

Jurisdictional Defenses
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A
s start-up technology compa-
nies mature, some begin to 
contract with government en-
tities. Along with these poten-
tially lucrative contracts come 

significant risks under the federal False 
Claims Act and analogous state laws, which 
impose liability on companies that defraud 
governmental programs. Indeed, several 
recent settlements running into millions of 
dollars confirm that the government and 
private whistleblowers alike actively target 
technology companies under the FCA.

Although the FCA is best known as the 
basis for multimillion- (and occasionally 
billion-) dollar settlements involving al-
leged health care and defense procure-
ment, an analysis of FCA actions over the 
last decade indicates that technology and 
communications companies  are also fre-
quent targets of FCA government investiga-
tions and qui tam whistleblower suits. 
Since 2005, the government and whistle-
blowers have secured approximately  
$1.2 billion from settlements with technol-
ogy and communications companies. Just 
this summer, cloud-computing provider 
VMware and its contractor, Carahsoft, set-
tled an FCA investigation for $75.5 million. 
This settlement—and an ongoing suit 
against Symantec seeking more than  
$145 million—underscore the potential  
FCA exposure that emerging technology  
companies confront.

VMware and Carahsoft’s $75.5 Mil-
lion FCA Settlement Is the Largest by 
a Technology Company in More Than 
Three Years

The VMware and Carahsoft settlement, 
announced by the Department of Justice in 
June, illustrates the special obligations that 
accompany contracts between information 
technology providers and the government. 

VMware contracted with the General Ser-
vices Administration under the agency’s 
Multiple Award Schedule. The MAS Pro-
gram enables contractors to sell to many 
government end users under a central con-
tract, but obligates contractors to disclose 
their pricing policies and practices. The gov-
ernment accused VMware and Carahsoft of 
concealing pricing information, such as dis-
counts offered to commercial customers, 
and thereby allegedly overcharging the gov-
ernment for software and related products. 
Notably, a qui tam complaint filed by a for-
mer VMware executive appears to have trig-
gered DOJ’s investigation.

Symantec Faces Potential FCA  
Liability for Alleged Violations of MAS 
Program Disclosure Requirements

In September, a federal judge granted in 
part and denied in part Symantec’s motion 

to dismiss an FCA complaint filed by the 
United States, California, Florida and a 
whistleblower (on behalf of New York). 
United States ex rel. Morsell v. Symantec 
Corp., No. 12-00800, 2015 WL 5449795 
(D.D.C. Sept. 10, 2015). Based on the al-
legations of the whistleblower, a former 
Symantec employee who managed the 
GSA contract, the complaint asserted that 
Symantec failed to disclose more favorable 
pricing terms and misrepresented the  
discounts it offered on its software. The 
court concluded that the United States 
pleaded sufficient details to survive  
Symantec’s motion to dismiss the FCA 
claims, but dismissed, without prejudice, 
the state law claims. According to the 
court, the complaint adequately alleged 
that Symantec’s implied certifications of 
compliance with various price disclosure 

Tech Firms Targeted Under False Claims Act

Winston Y. Chan and John D.W. Partridge,
Gibson, Dunn & Crutcher



requirements (and other inaccurate state-
ments regarding pricing) were false  
(and material to the government’s con-
tracting decisions).

According to Symantec’s SEC filings, the 
government’s initial analysis of actual 
damages was $145 million. As a result of 
the potential exposure associated with the 
Morsell case, Symantec had accrued a 
contingent liability of $25 million even  
before the court’s order.

The Government Recovered Approx-
imately $1.2 Billion in FCA Actions 
Targeting Technology and Commu-
nications Companies During the Past 
Decade

As the VMware and Symantec matters 
demonstrate, the rewards of government 
contracting come with significant risks. 
Data regarding FCA actions against tech-
nology firms during the past decade bears 
this point out. Indeed, despite the VM-
ware’s settlement’s magnitude, it is only a 
small fraction of the approximately  
$1.2 billion in FCA settlement dollars col-
lected from technology and communica-
tions companies from 2005 through July 
2015. The cases underlying this haul hinge 
on several theories of FCA liability.

Allegedly Improper Pricing in GSA 
Contracts

Approximately $675 million (or 56 per-
cent) of the total recoveries in these FCA 
matters resulted from settlements involv-
ing pricing allegations similar to those lev-
eled against VMware and Symantec. 
Those FCA resolutions include:

• Oracle’s 2011 agreement to pay $199.5 
million to settle an investigation premised 
on allegations that the company failed to 
disclose sales practices and commercial 
discounts for software licenses and tech-
nical support.

• Cloud-computing company EMC’s 
2010 agreement to pay $88 million to re-
solve allegations that it failed to conduct 
a price comparison to ensure that the  
government received the lowest price  
provided to the company’s commercial 
customers.

• NetApp and NetApp U.S. Public Sec-
tor’s 2009 agreement to pay $128 million 
(a then-record sum in a case alleging GSA 
contracting fraud) to resolve allegations 

that the companies failed to disclose dis-
counting policies, standard pricing prac-
tices, and deviations from those practices.

Alleged Kickbacks
Accounting for approximately $172 mil-

lion (or 14 percent) of the recoveries, the 
next largest category of settled FCA actions 
over the past decade involves alleged kick-
back arrangements between IT providers, 
consulting firms and other contractors that 
purportedly influenced government pur-
chasing. For example, Accenture paid $64 
million in 2011 to resolve allegations that it 
received kickbacks in return for recom-
mending hardware and software to the gov-
ernment, fraudulently inflated prices and 
rigged bids in connection with federal IT 
contracts.

Alleged Overbilling and Unallowable 
Costs

A third category involves allegations of 
overbilling during the performance of gov-
ernment contracts, ranging from logging 
extra hours to masking overcharges through 
more sophisticated schemes. These types 
of FCA matters comprised $135 million (or 
11 percent) of settlements against technol-
ogy and communications companies over 
the past ten years. For instance, in 2013, CA 
Technologies agreed to pay $11 million to 
resolve allegations that it charged govern-
ment customers twice for maintenance ser-
vices associated with its software products 
in the period between ordering a renewal 
and the end of their current plan.

Other Allegedly False or Fraudulent 
Schemes

In addition to the categories set forth 
above, the government has targeted  
a broad spectrum of other conduct under 
the FCA—and recovered another  
$206 million in doing so (or 17 percet of 
FCA settlements involving technology or 
communications companies since 2005). 
For example:

• In 2012, Lucent Technologies World 
Services agreed to pay $4.2 million to set-
tle allegations that it submitted mislead-
ing testing certifications to the Army in 
connection with the design, construction 
and modernization of Iraq’s emergency 
communications system.

• From 2005 to 2010, the government 
recovered more than $25 million from 

companies for alleged fraud involving the 
E-Rate Program, which provides funding 
for schools and libraries to purchase com-
puter hardware and Internet services. E-
Rate is administered with money from the 
Universal Service Fund, which collects 
mandatory contributions from telecom-
munications carriers. Notably, the Fifth 
Circuit recently cast doubt on FCA claims 
relating to the E-Rate Program, conclud-
ing that despite the United States’ regula-
tory interest in the program, it has no fi-
nancial stake in its fraudulent losses be-
cause the program funds are “untraceable 
to the United States Treasury.” United 
States ex rel. Shupe v. Cisco Sys., Inc., 759 
F.3d 379, 385 (5th Cir. 2014).

Conclusion
As these FCA resolutions demonstrate, 

DOJ and other federal agencies are at-
tuned to allegations of fraud in connec-
tion with the sale of hardware, software or 
other technology products or services to 
governmental entities. The recent VM-
ware and Symantec actions confirm that 
this longstanding scrutiny is unlikely to 
abate soon. Accordingly, technology com-
panies interested in tapping into the  
$80 billion in annual U.S. governmental 
spending on IT should be mindful that the 
government will aggressively pursue any 
alleged misconduct.

In Practice articles inform readers on 
developments in substantive law. Contact 
Laurel Newby with submissions or 
questions at lnewby@alm.com.

Winston Chan, a partner in Gibson 
Dunn’s San Francisco office and a former 
federal prosecutor, and John Partridge, an 
associate in Gibson Dunn’s Denver office, 
counsel clients on a range of government 
investigations and have particular 
expertise in FCA matters.
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by Winston Y. Chan and Joseph Tartakovsky

A qui tam action under the False Claims 
Act presents specific discovery 
challenges for defendants. The 

relator’s complaint is sealed — and kept 
that way for an average of 13 months — so 
a defendant likely won’t learn of it before 
the evidence begins to stale. Meanwhile, the 
relator has ample time, one-sidedly, to gather 
evidence and build a case, then to lobby the 
government to intervene in his/her corner. 
Beyond the required written complaint and 
disclosure statement, the relator may also 
give the government supplementary evidence 
and communications, all with an eye to 
maximizing official interest in the case.

But this disadvantage can be counteracted 
with the right initiative and arguments, for 
certain documents and communications can 
be discoverable by the defense, sometimes 
more than you might think. This article 
offers practical advice to defendants pursuing 

discovery in qui tam actions after 
the government declares its 
lack of interest. Attorney–client 
privilege and the work-product 
protection have their limits, 
even in the False Claims Act 
context — limits that loom large 
when the government declines 
to intervene and which leave 
discovery ripe for the taking.

Scope of confidentiality  
in non-intervention cases
On filing a qui tam action, 
a relator must provide the 
government with a copy of 
the complaint and written 
disclosure of substantially all 
material evidence and information the  
person possesses regarding the allegations. 

The complaint is to remain under seal for 

Discovery in False Claims Act 
cases when the government 
declines to intervene

 » Unique secrecy rules make False Claims Act suits particularly hard to defend against, but defendants often 
overlook discovery rights that exist when the government doesn’t intervene.

 » Courts often find that materials from a relator to his/her attorney are not privileged (not meant to be kept confidential) 
and are not attorney work product (because they are largely factual).

 » Relators’ privilege and work product claims can be tested through requests for in camera review and even 
non-discoverable materials can be sought in redacted form.

 » Defendants should seek relators’ disclosure statements or even government case materials.

 » Bold efforts to acquire discoverable materials can help defendants facing False Act Claims overcome their  
starting disadvantage — and sometimes even turn the tables.

Chan

Tartakovsky
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at least 60 days, during which time the 
government evaluates whether to intervene. 

During this period (often extended) the 
defendant has no access to it. Sometimes 
the complaint is partially unsealed, so that 
the government can urge the defendant to 
settle at a stage in the proceeding where the 
defendant isn’t yet 
entitled to discovery.

The False Claims 
Act may put the 
complaint under 
seal, but it does not 
(as one court wrote1) 
provide a “cloak 
of confidentiality” 
to a relator’s 
disclosures to the 
government. On the 
contrary, when the 
government declines 
to intervene, there 
are important 
limitations imposed 
by courts as to both attorney–client privilege 
and work product. You should seize on them.

Attorney–client privilege
Many defendants are unaware that factual 
disclosures made by a plaintiff to the 
government generally are not protected 
by attorney–client privilege, because these 
disclosures are almost never made for the 
purpose of securing legal advice. To the 
contrary, they are made for purposes of 
conveying factual allegations and are intended 
to support a suit on which the plaintiff hopes 
to recover.2 Don’t let a weak claim of privilege 
impede your discovery.

True, the privilege normally broken by 
exposing attorney–client confidences to a third 
party can be saved by a notable exception in 
the FCA context: a relator’s disclosures to the 
government have been shielded by courts 

under the “joint-prosecution privilege.” But this 
is really just the common-interest privilege for 
plaintiffs and requires compliance with the 
rigors of attorney–client privilege generally. 

This privilege (like the better-known joint-
defense privilege) allows plaintiffs who “share a 
common interest in litigation” to “communicate 

with their respective 
attorneys and 
with each other to 
more effectively 
prosecute… their 
claims.”3

District courts 
are not entirely clear 
about how to apply 
joint-prosecution 
privilege in qui tam 
actions in which the 
government does not 
intervene. Some hold 
that the privilege 
survives a decision 
not to intervene, 

because even a non-intervening government 
retains significant power as a “real party 
in interest”: the U.S. is a named plaintiff, 
it has the right to be served with copies of 
pleadings and depositions, and it may stay 
plaintiff’s discovery when that discovery 
hinders another government case. But other 
courts hold that giving information to the 
government waives privilege, never bothering 
to discuss joint-prosecution privilege 
(assuming it was asserted).4

Attorney work product
With work product, there are generally two 
types of documents provided by a relator to 
the government: (1) material evidence and 
information recited from the relator to his 
counsel, and (2) counsel’s opinions of the 
case. Even if a defendant is forced to concede 
the non-discoverability of the latter, there 

…when the government 
declines to intervene,  
there are important 
limitations imposed  
by courts as to both 

attorney–client privilege 
and work product.  
You should seize  

on them.
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still is an opportunity to vigorously seek 
the former as being non-privileged under 
Fed. R. Civ. P. 26(b)(1).

Courts often conclude that communica-
tions between the relator’s counsel and a 
non-intervening government entity that 
contain the mental impressions, conclusions, 
opinions, or legal theories of relator’s counsel 
are a no-go, interesting as it might be to have 
opposing counsel’s 
assessment of the 
case.5 But courts also 
recognize that under 
Fed. R. Civ. P. 26(b)(3)(A)(ii) 
even protected work 
product can be discov-
erable if the defendant 
can show a substantial 
need for the materials 
and an inability to 
obtain their equiva-
lent without undue 
hardship. For instance, 
one court found that 
a defendant qualified 
for the exception when 
a plaintiff had not yet 
provided discovery 
sufficient to reveal 
the factual basis for the complaint, trial was 
approaching, and the disclosure statement 
represented “the best summary of these facts 
currently available.”6

Defendants should also always look 
for a waiver by the relator. As with work 
product generally, the protection is waived 
if the plaintiff discloses the materials in a 
manner that makes it likely that an opponent 
in the litigation would gain access to the 
documents. Finally, at least one court rejected 
a claim to work-product protection because, 
as it explained, materials submitted to the 
government pursuant to § 3730(b)(2) “should 
not contain opinions of an attorney.”7

Discoverability of specific materials
A qui tam defendant can seek materials in 
accordance with the Federal Rules of Civil 
Procedure and the Federal Rules of Evidence, 
meaning that a defendant can seek communi-
cations, interview notes, presentations, or other 
materials given to the government in intro-
ducing the matter or during the government’s 
evaluation of it, so long as those materials are 

relevant to a defense 
and not protected by 
attorney–client privi-
lege or work-product 
protection.

Before filing, the 
relator may contact 
the government to 
gauge its interest 
in the case. Courts 
generally do not 
distinguish between 
pre- and post-qui tam 
communications, 
suggesting that these 
communications 
enjoy similar privilege 
or work-product 
protections regardless 
of whether they come 

before or after filing. In U.S. ex rel. Burroughs v. 
Denardi Corp, the court found the “defendants’ 
arguments that the joint-prosecution privilege 
applies only when the government chooses to 
intervene, is equally unavailing…. Defendants 
merely indicate authority for the proposition 
that when the government does not intervene 
in the action, its rights are more limited than 
when it does intervene in the action”8

In earlier stages, the relator and 
government are typically more closely 
aligned than the time when the relator 
finally urges the government to intervene. 

Don’t be deterred by this. Even if a joint-
prosecution privilege arises, pre-complaint 

Courts generally do not 
distinguish between 
pre- and post-qui tam 

communications,  
suggesting that these 

communications enjoy 
similar privilege or  

work-product protections  
regardless of whether  

they come before  
or after filing.
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communications likely consist of facts and 
evidence, which ought to be discoverable.

Relator’s disclosure statement
The written disclosure statement contains 
substantially all the relator’s evidence about 
his/her allegations. It is not filed or generally 
available to the defendant. But this crucial 
document can be sought in discovery. Once 
the demand is made, courts often review the 
documents in camera (i.e., in the judge’s private 
chambers) to determine 
what is privileged 
or work product. 
Generally, however, 
if the material in the 
statement is a recitation 
of “material evidence 
and information,” with 
the relator’s attorney 
simply acting as a 
conduit between relator 
and government, the 
disclosure statement 
should be deemed 
neither privileged nor attorney work product.

Relators’ communications to the 
government are rarely attorney–client 
privileged, because (as noted) they are 
typically not made to secure legal advice; 
they are made to convey facts to aid in the 
government’s decision to intervene in the suit.9 
Of course, attorney work-product protection 
(covering all materials prepared by attorneys 
in anticipation of litigation) is broader than 
attorney–client privilege. Even a summary of 
facts by an attorney can be work product. And 
work product protection is waived only if the 
materials are voluntarily disclosed to third 
persons where it is likely that an adversary or 
potential adversary will obtain it.

This is where defendants should 
concentrate their fire. Seek in camera review. One 
court had no difficulty in finding a disclosure 

statement was not attorney–client privileged 
and, after chambers review, found that the 
statement “contains no mental impressions, 
conclusions, opinions, or legal theories of an 
attorney.”10 Another court concluded that a 
disclosure statement was discoverable “by its 
very nature,” as material evidence — and the 
defendant got it referred to a magistrate judge 
over relator counsel’s claim that she “included 
her analysis and opinions of the case” in it.11 
Work product can be broad; one court found 

work product in a 
narrative of facts and 
evidence, since the very 
selection, organization, 
and characterization of 
facts can well reveal an 
attorney’s thinking.12 

But courts might be 
persuaded to order 
opinion and analysis 
that are interlarded 
with factual materials 
to be redacted.

Government’s case materials
A qui tam complaint typically triggers an 
investigation by the government as it decides 

whether or not to intervene. In the process, 
the government may produce its own case 
materials, including background research, 
notes from calls and presentations, and 
chronologies, as well as a case memorandum 
that discusses facts and law, and any efforts 
to advise the defendant of the nature of the 
potential claims, any response provided by the 
defendant, and settlement efforts to that point.

It is true that these materials could be 
considered attorney work product. It is also 
true that non-intervening government officials 
often seek to avoid becoming a party for 
purposes of discovery. And it is true, finally, 
that courts often disallow attempts to seek 
discovery about the relator’s materials from 

Once the demand  
is made, courts often 

review the documents 
in camera (i.e., in the 

judge’s     private     chambers)  
to determine what  

is privileged or  
work product.
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the government. But there can be potential 
exceptions and opportunities to expand 
the discovery rights of False Claims Act 
defendants, particularly if the discovery 
involves mere factual summaries by the 
relator, or non-attorneys acting without legal 
direction (e.g., investigating agents). It’s always 
something to explore.

Conclusion
A False Claims Act defendant has the 
keenest interest in getting hold of the relator’s 
disclosures to the government when the 
government declines to intervene. Such 
discovery — which a plaintiff often must 
oppose on his/her own — is essential where a 
whistleblower and the government took steps 
to collect evidence and interview witnesses 
for months as the defendant remained in the 
dark about specific allegations. But despair not: 
Once discovery becomes a right, the defendant, 
if the circumstances recommend it, should 

seize on the chance to acquire materials. They 
are well worth the effort when it comes to 
sizing up the allegations, issuing subpoenas 
and noticing depositions, developing motions 
to dismiss or for summary judgment, and 
finally crafting a defense for trial. You’ll find 
doors opening in unexpected places. ✵
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(D. Colo. 1992). Available at http://bit.ly/stone-rockwell
 2.  Stone., 144 F.R.D. at 399; U.S. ex rel. Burroughs v. DeNardi 
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11.  Grand ex rel. U.S. v. Northrop Corp., 811 F. Supp. 333, 337 
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Winston Chan (WChan@gibsondunn.com) is a Partner and Joseph 
Tartakovsky (JTartakovsky@gibsondunn.com) is an Associate at Gibson, 
Dunn & Crutcher LLP in San Francisco.

Upcoming SCCE Web Conferences
6.2.2015  |  China’s New Normal: 
Corruption and Financial Integrity Issues 
in a Slowing Economy
•  BRENT CARLSON, Director, AlixPartners

6.18.2015  |  Recent OFAC Developments/
Enforcement Trends and Best Practices  
for Preventing Violations
•  ROBERT J. WARD, Jr., Vice President, 

Global Compliance, Houston International 
Business Corp.

6.24.2015  |  The 4 C’s of  
Information Governance
•  EMILY BONE, Global Records Manager, 

Molson Coors Brewing Company

•  CHRISTINE VANDERPOOL, CISO, Molson Coors 
Brewing Company”

6.25.2015  |  Complying with the Executive 
Order Against Trafficking in Federal Contracts
•  DECLAN CROUCHER, Director, Verité

7.30.2015  |  Best Practices for  
Cultural and Attitudinal Surveys  
in Compliance Programs
•  JAMES MEACHAM, Meacham Consulting

Learn more and register at 
www.corporatecompliance.org/
webconferences



PAGE B2-1

"From Initial Filing Through Trial"

Kimberly Friday, Esq., Assistant US Attorney, Deputy Chief, 

Civil Division
US Attorney's Offce for the Northern District of CA

presented by

San Francisco



PAGE B3-1

"From Initial Filing Through Trial"

Spencer Turnbull, Esq.

Latham Watkins

presented by

Los Angeles



PAGE C-1

"A View from the Courts"

Laurel Beeler, Magistrate Judge

United States District Court for the Northern District of CA

presented by



PAGE D1-1

"Latest Issues and Developments"

Erica Hitchings, Esq., Assistant US Attorney

US Attorney's Office for the Northern District of California

presented by

San Francisco



PAGE D2-1

"Latest Issues and Developments"

Kristina Kahan, Director

Navigant

presented by

Washington



PAGE D3-1

"Latest Issues and Developments"

Kirstin Scheffler Do

Latham Watkings

presented by

Chicago



PAGE E1-1

"Calculation Challenges in Healthcare Fraud"

Karen Hewitt, Esq.

Jones Day

presented by

San Diego



PAGE E2-1

"Calculation Challenges in Healthcare Fraud"

Claire M. Sylvia, Esq.

Phillips & Cohen

presented by

San Francisco



PAGE E3-1

"Calculation Challenges in Healthcare Fraud"

Sara Winslow, Esq., Assistant US Attorney

US Attorney's Office for the Northern District of California

presented by

San Francisco



PAGE F1-1

"Considerations in FCA Litigation"

Benjamin N. Gluck, Esq.

Bird, Marella, Boxer, Wolpert, Nessim, Drooks & Lincenberg

presented by

Los Angeles



PAGE G1-1

"Effective Tools"

Eric Havian, Esq.

Constantine Cannon

presented by

San Francisco



PAGE G2-1

"Effective Tools"

Peter Hutt II, Esq.

Covington & Burling

presented by

Washington



PAGE F2-1

"Considerations in FCA Litigation"

Mark Hardiman, Esq.

Nelson Hardiman

presented by

Los Angeles



Motions Practice Under the False Claims Act

Eric Havian, Constantine Cannon
Peter Hutt & Sarah Tremont, Covington & Burling LLP

CLE International 
Qui Tam Conference, San Francisco
January 23, 2018



2



 

Motions to Dismiss


 

Rule 9(b) 


 

Escobar-related motions


 

Public Disclosure Bar
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FRCP 9(b) provides vehicle for dismissal of frivolous, speculative, and 
nuisance FCA claims


 

FCA plaintiff “must state with particularity the circumstances 
constituting fraud or mistake.” FRCP 9(b)



 

Scienter “may be alleged generally.” Id.


 

Common gloss on requirement: “Who, what, when, where, why” of 
the fraud



 

FCA plaintiff must also plead facts to support a plausible claim for 
relief under FRCP 8.  Bell Atlantic Corp. v. Twombly, 550 U.S. 544 
(2007); Ashcroft v. Iqbal, 556 U.S. 662 (2009). 



 

U.S. Supreme Court confirmed in Escobar that FCA claims must be 
pled with plausibility and particularity under FRCP 8 and 9(b). See 136 
S. Ct. at 2004 n.6 (2016).



 

Dismissal is typically without prejudice and with leave to amend, giving 
qui tam plaintiffs opportunity to re-plead.

Basics of Rule 9(b) and FCA
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Circuit split as to whether FCA plaintiff alleging fraudulent scheme 
must provide specific examples of actual false claims presented to the 
government.



 

Several circuits adopted “more lenient” standard requiring (1) 
allegations of particular details of fraudulent scheme and (2) reliable 
indicia leading to strong inference that claims were submitted. E.g., 
U.S. ex rel. Grubbs v. Kanneganti, 565 F.3d 180 (5th Cir. 2009).



 

Other circuits employ “stricter” standard requiring details of actual 
false claims submitted to government. E.g., U.S. ex rel. Hirt v. 
Walgreen Co., 846 F.3d 879 (6th Cir. 2017).



 

Recent Second Circuit case suggested that apparent circuit split 
simply reflects case-by-case approach finding sufficient particularity 
when detailed factual allegations support strong inference of false 
claims. U.S. ex rel. Chorches v. Am. Med. Response, Inc., 865 F.3d 71 
(2d Cir. 2017).

Pleading Fraudulent Scheme vs. Actual False Claims
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Emerging issue on whether allegations based on statistical evidence 
supporting inference of fraud are sufficient at pleading stage.



 

Recent Eleventh Circuit case found FRCP 9(b) satisfied by survey of 
defendant’s products sold on secondary market, despite expressing 
“skepticism” about validity of plaintiffs’ statistical methods. U.S. ex rel. 
Customs Fraud Investigations LLC v. Victaulic Co., 839 F.3d 242 (11th 
Cir. 2016), cert. denied, 138 S. Ct. 107 (2017).



 

Acceptance of statistical-based allegations could have significant 
implications for health care cases. 


 

Even First Circuit, which employs “stricter” pleading standard, has 
recognized that “factual or statistical evidence” can strengthen claim 
that “defendant induced third parties to file false claims” in cases 
against pharmaceutical companies.  E.g., U.S. ex rel. Lawton v. 
Takeda Pharm. Co., 842 F.3d 125 (2016).

Pleading FCA Violation Based on Statistical Sampling
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Courts rarely allow pleading upon “information and belief” because, “[a]s a general 
rule, pleadings made upon ‘information and belief’ do not satisfy Rule 9(b)’s 
particularity requirement.” U.S. ex rel. Davis v. D.C., 591 F. Supp. 2d 30, 37 (D.D.C. 
2008).



 

Courts have made an exception where “defendants control the relevant documents” 
and where the relator “allege[s] lack of access in the complaint.” U.S. ex rel. 
Williams v. Martin-Baker Aircraft Co., 389 F.3d 1251, 1258 (D.C. Cir. 2004).


 

Where courts allow pleading upon information and belief, it is only after a detailed 
showing of lack of access.  See U.S. ex rel. Head v. Kane Co., 798 F. Supp. 2d 
186, 206 n.29 (D.D.C. 2011).



 

One court dismissed an FCA case because the complaint failed to allege lack of 
access; including such an allegation in  opposition to defendant’s motion to 
dismiss was insufficient.  See United States ex rel. Conteh v. IKON Office Sols., 
Inc., 27 F. Supp. 3d 80, 89 (D.D.C. 2014).



 

Recent Second Circuit case permitted allegation upon information and belief that 
(false) claims were in fact submitted to the government where:


 

Complaint alleges facts demonstrating that knowledge was this fact was 
“particularly within the knowledge of” defendant, and



 

Complaint alleges a strong basis (beyond mere “information and belief”) to infer 
that claims were in fact submitted to the government.



 

United States ex rel. Chorches for Bankr. Estate of Fabula v. Am. Med. 
Response, Inc., 865 F.3d 71, 82-86 (2d Cir. 2017)

Pleading FCA Violation Based on “Information and Belief”
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Universal Health Services, Inc. v. United States ex rel. Escobar, 
136 S. Ct. 1989 (June 16, 2016)


 

Background: Courts had developed various “pigeon holes” for 
FCA liability


 

Substandard goods or services


 

Express false certification


 

Implied false certification


 

Legally false claims


 

Factually false claims


 

Others


 

Escobar was health care matter where provider used unlicensed 
and unsupervised staff to provide mental health services, 
contrary to regulation



 

Relied on theory of “implied false certification”


 

Applied “Condition of Payment” test

Motions to Dismiss Based on Escobar
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The Escobar Decision



 

Escobar defined materiality, rejecting rigid formulaic approach and 
“Condition of Payment” test, basing holding on the common law:



 

“Because common-law fraud has long encompassed certain 
misrepresentations by omission, ‘false or fraudulent claims’ 
include more than just claims containing express falsehoods.” 
(136 S.Ct. at 1999).



 

“Under any understanding of the concept, materiality ‘look[s] to 
the effect on the likely or actual behavior of the recipient of the 
alleged misrepresentation.’” (at 2002)



 

A matter is material “(1) ‘[if] a reasonable man would attach 
importance to [it] in determining his choice of action in the 
transaction; or (2) if the defendant knew or had reason to know 
that the recipient of the representation attaches importance to 
the specific matter ‘in determining his choice of action,’ even 
though a reasonable person would not.” (at 2002-03)
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The Escobar Decision



 

Some further guidance:


 

Government’s decision to label provision as a “condition of 
payment” is “relevant but not automatically dispositive” (at 2003)



 

Government’s consistent payment of claims despite “actual 
knowledge” that the provision in question was violated is “strong 
evidence” of lack of materiality



 

Materiality is a “demanding standard” for the Government


 

No single factor controls
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Current favored defense: Escobar creates a mandatory two-part 
test for any implied certification claim



 

Escobar held that implied certification can be maintained “at 
least where two conditions are satisfied”:


 

“first, the claim does not merely request payment, but also 
makes specific representations about the goods or services 
provided;”



 

“and second, the defendant’s failure to disclose 
noncompliance with material statutory, regulatory, or 
contractual requirements makes those representations 
misleading half-truths.” (at 2001, emphasis added)



 

The Government and Relators argue that it is simply illustrative, not 
mandatory

The Escobar Debate
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Courts have split on whether Escobar’s two conditions are 
mandatory



 

Circuits holding it to be mandatory


 

United States ex rel. Kelly v. Serco, Inc., 2017 WL 2884047 (9th 

Cir. 2017) (test quoted but mandatory nature not analyzed)


 

Campie v. Gilead Sciences, Inc., 2017 WL 2884047 (9th Cir. 
2017) (two conditions “must be satisfied”, but finds both met)



 

United States v. Sanford-Brown, 840 F.3d 445 (7th Cir. 2016) 
(repeating the test and suggesting it was mandatory)



 

Circuits holding it to be illustrative


 

United States ex rel. Badr v. Triple Canopy, Inc., 857 F.3d 174 
(4th Cir. 2017) (all claims implicitly represent entitlement to 
payment)



 

United States ex rel. Rose v. Stephens Institute, (9th Cir.) 
(pending; argument suggests leaning for affirmance)

Court Decisions
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District Courts split


 

Rose v. Stephens District Court decision (N.D. Cal. 2017) (not 
mandatory) (appeal pending)



 

United States v. Celgene Corp., 226 F. Supp.3d 1032 (C.D. Cal. 
2016) (not mandatory)



 

United States ex rel. Wood v. Allergan, Inc., 2017 WL 123399 
(S.D.N.Y. 2017) (not mandatory)



 

United States v. DynCorp International, 2017 WL 2222911 (D.D.C. 
2017) (not mandatory)



 

United States ex rel. Landis v. Tailwind Sports Corp., 2017 WL 
573470 (D.D.C. 2017) (not mandatory)



 

A1 Procurement LLC v. Thermcor, Inc., 2017 WL 2881350 (E.D. Va. 
2017) (left open)



 

United States ex rel. Mateski v. Raytheon, 2017 WL 1954942 (C.D. 
Cal. 2017) (mandatory)



 

United States ex rel. Schimelpfenig v. Dr. Reddy’s Labs, Ltd., 2017 
WL 1133956 (E.D. Pa. 2017) (mandatory)



 

Many others simply recite that two conditions must be satisfied.

Court Decisions
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Government/Relator Arguments


 

Escobar said implied certification applied “at least where” two 
conditions satisfied, not “where at least” two conditions satisfied.



 

Escobar expressly left open the question “whether all claims for 
payment implicitly represent that the billing party is legally entitled 
to payment.” (at 2000)



 

Escobar rejected bright-line tests in favor of holistic approach.


 

Defense Arguments


 

Escobar recognized risks that an expansive implied certification 
theory poses, and need for cabining theory.



 

Permitting other types of implied certification theories renders 
opinion and its careful two-part test meaningless.



 

Failure to enforce two-part test would allow proliferation of 
meritless suits of the sort the Court intended to prohibit.

Considerations
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We are still in Phase 1 of Escobar


 

Resolution of existing case dockets


 

Decisions on motions to dismiss


 

Phase 2 to come


 

Defendants and plaintiffs’ use of discovery to get at Escobar 
evidence 



 

Protective orders


 

Motions to compel


 

Touhy litigation


 

Summary judgment motions with broader evidence on agency 
payment practices

Escobar:  What to Expect Next
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Because FCA claims are subject to FRCP 9(b), some courts have 
held FCA plaintiffs to narrow discovery targeting only the claims 
that have been plead with specificity. E.g., U.S. ex rel. Duxbury v. 
Ortho Biotech Prods., LP, 719 F.3d 31 (1st Cir. 2013).



 

The December 2015 amendments to FRCP 26(b)(1) codifying the 
proportionality standard for discovery provide a vehicle for courts to 
reign in wide-ranging discovery requests by relators.  See Victaulic, 
839 F.3d at 858-59 (11th Cir. 2016).

Discovery Motions
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In stating that government action can be evidence of materiality, 
the Supreme Court in Escobar opens the door to increased 
discovery on government knowledge and payment issues:

“Proof of materiality can include, but is not necessarily limited to, evidence that 
the defendant knows that the Government consistently refuses to pay claims 
in the mine run of cases based on noncompliance with the particular statutory, 
regulatory, or contractual requirement. Conversely, if the Government pays a 
particular claim in full despite its actual knowledge that certain 
requirements were violated, that is very strong evidence that those 
requirements are not material. Or, if the Government regularly pays a 
particular type of claim in full despite actual knowledge that certain 
requirements were violated, and has signaled no change in position, that is 
strong evidence that the requirements are not material.”

136 S. Ct. at 2003-04.

Effect of Escobar Materiality Standard on Discovery
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Likely increased litigation on discovery issues post-Escobar



 

Motions to compel discovery from the government on 
government knowledge issues.



 

Increased litigation over government Touhy regulations.



 

Protective orders from the government and third parties to 
prevent disclosure of confidential/sensitive business information 
and privileged materials.

Potential Issues in Post-Escobar Discovery on Materiality
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FCA public disclosure bar (as amended in 2010) requires dismissal of 
qui tam action, unless dismissal is opposed by the government, when 
“substantially the same allegations or transactions” were publicly 
disclosed in one of the following ways:


 

Federal criminal, civil, or administrative hearing in which the 
Government or its agent is a party;



 

Congressional, Government Accountability Office, or other Federal 
report, hearing, audit, or investigation; or



 

News media.
31 U.S.C. § 3730(e)(4)(A).



 

Exception if relator is an “original source” who:


 

Voluntarily disclosed information to the government prior to public 
disclosure; or



 

Has knowledge that is independent of and materially adds to publicly 
disclosed allegations or transactions, and provided it to the 
Government before filing suit.

31 U.S.C. § 3730(e)(4)(B).

Basics of Public Disclosure Bar
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2010 amendments to FCA qui tam provisions as part of Affordable 
Care Act made key clarifications and changes to public disclosure bar:


 

Bar is triggered when qui tam allegations are “substantially the 
same” as (rather than “based upon”) publicly disclosed allegations. 
31 U.S.C. § 3730(e)(4)(A).



 

Bar is not a jurisdictional requirement. E.g., U.S. ex rel. Moore & 
Co., P.A. v. Majestic Blue Fisheries, LLC, 812 F.3d 294 (3d Cir. 
2016).



 

Bar is limited to federal disclosures in hearings where the 
government or its agent is a party. 31 U.S.C. § 3730(e)(4)(A).



 

Original source exception is met by someone with knowledge 
“independent of” and “materially adds to” publicly disclosed 
allegations (rather than someone with “direct” and “independent” 
knowledge). 31 U.S.C. § 3730(e)(4)(B). 



 

Government given apparent “veto power” over dismissal based on 
public disclosure.  31 U.S.C. § 3730(e)(4)(A).

Effect of 2010 Amendments to Public Disclosure Bar
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The 2010 amendments make clear the bar is “a grounds for 
dismissal,” or, “effectively, an affirmative defense.” U.S. ex rel. 
Beauchamp v. Academi Training Ctr., 816 F.3d 37 (4th Cir. 2016).



 

While no longer a jurisdictional issue, statutory directive that court 
“shall dismiss” claims barred by public disclosure means it remains 
a threshold question susceptible to Rule 12(b)(6) motion. 



 

Public disclosure issues not always susceptible to resolution under 
12(b)(6) because facts not within four corners of Complaint


 

If not decided on motion to dismiss, courts have considered initial 
discovery targeted to public disclosure facts and targeted 
summary judgment motion.

Time to Raise Public Disclosure Bar
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2010 Amendments gave DOJ power to oppose dismissal on 
grounds of public disclosure. 31 U.S.C. § 3730(e)(4)(A).


 

No clear direction on what action government must take to 
oppose dismissal – i.e., whether it most oppose within a certain 
time frame, whether it must explain the basis for its opposition, 
whether intervention is required.



 

Rarely invoked to date; remains to be seen when DOJ will 
exercise veto power.



 

U.S. Solicitor General argued that government’s veto power urges 
against courts taking a broad view of the public disclosure bar. 
United States ex rel. Advocates for Basic Legal Equality, Inc. v. 
U.S. Bank, N.A., 137 S. Ct. 2180 (2017).



 

Remains to be seen whether recent policy pronouncement by DOJ 
concerning dismissal of certain meritless actions will have an 
impact on veto determinations.

Government “Veto” over Public Disclosure Motions
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Most circuit courts have endorsed standard that statutory bar 
applies when public disclosure puts government “on notice” of the 
potential fraud. E.g., U.S. ex rel. Winkelman v. CVS Caremark 
Corp., 827 F.3d 201, 209 (1st Cir. 2016).



 

Some courts have asserted 2010 Amendments “lower[ed] the bar 
for relators.  E.g., U.S. ex rel. Moore v. Majestic Blue, 812 F.3d 294 
(3rd Cir. 2016).



 

U.S. Solicitor General recently argued that the two standards are 
different formulations of the same legal standard, and SCOTUS 
declined to take up the issue in United States ex rel. Advocates for 
Basic Legal Equality, Inc. v. U.S. Bank, N.A., No. 16-130 (U.S.), 
Brief for United States as Amicus Curiae.

“Substantially the Same” Standard for Public Disclosure
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Reports of decline of public disclosure are premature.


 

Bellevue v. Universal Health Services of Hartgrove, Inc., 867 F.3d 
712 (7th Cir. 2017).  


 

Action properly dismissed where relator’s allegations were 
substantially similar to disclosed allegations, even though 
allegations concerned different time period.



 

U.S. ex rel. Lager v. CSL Behring LLC, 855 F.3d 2017).  


 

Action properly dismissed where relator’s allegations concerning 
false Average Wholesale Price (AWP) reporting (a.k.a., “marketing 
the spread”) were “already in the public domain” through 
combination of government reports, CMS data, and news media.



 

Amphastar Pharmaceuticals Inc. v. Aventis Pharma SA, 856 F.3d 
696 (9th Cir. 2017).


 

Action properly dismissed where prior court filings publicly 
disclosed allegations of false statements to US Patent Office to 
procure patents, and where relator was not “original source” 
because it developed information during earlier litigation.

Public Disclosure Bar is Alive and Well
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“When a person brings a [qui tam] action . . . , no person other than 
the Government may intervene or bring a related action based on 
the facts underlying the pending action.” (31 U.S.C. §3730(b)(5))



 

Rule designed to eliminate “parasitic” plaintiffs who merely 
“piggyback” on the claims of others. See In re Nat. Gas Royalties 
ex rel. United States v. Exxon Co., USA, 566 F.3d 956, 961 (10th 
Cir. 2009); United States ex rel. Lujan v. Hughes Aircraft Co., 243 
F.3d 1181, 1187-89 (9th Cir. 2001); United States ex rel. Hartpence 
v. Kinetic Concepts Inc., 792 F.3d 1121, 1131-32 (9th Cir. 2015).



 

Courts typically applied the same “material facts” test.  Hartpence.

First-To-File Bar Motions Practice
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First-To-File Bar Motions Practice



 

Minor variations in the later-filed case will not avoid the bar


 

See United States ex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 
1181, 1185 (9th Cir. 2001) (“Lujan's allegations are simply a 
variation on Schumer's . . . . To give credence to Lujan's 
microscopically fine distinctions between her allegations and 
those of Schumer would do injustice to the purposes underlying 
the False Claims Act.  It is the harbinger, not the mimic, who is 
entitled to champion the government's interests.”)



 

Ongoing scheme does not permit second-filed action despite 
time limitation of the first.  United States v. Lockheed Martin (9th 

Cir.)



26

First-To-File Bar Motions Practice



 

Many courts ask whether the first complaint is sufficient to put the 
Government on the “trail” of the second alleged fraud


 

See Hartpence, 792 F.3d at 1131 (“[u]naided by [the second 
complaint], the government may have never discovered” the 
particular fraud and “allowing claims for related but distinct fraud 
claims encourages broader investigation and increases the total 
potential for recovery.”)  Id. at 1131.



 

United States ex rel. Powell v. American Intercontinental 
University, Inc., 756 F. Supp. 2d 1374 (N.D. Ga. 2010) (second 
filed case involved “geographically disparate campuses of two 
different subsidiaries” perpetrating similar fraud; despite common 
corporate parent fully in control of both, no evidence of a top- 
down directed scheme)
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What about “defective” first-filed claims?


 

Failure to plead with particularity under Rule 9(b)


 

Circuit split: Compare Walburn v. Lockheed Martin Corp., 431 
F.3d 966, 972 (6th Cir. 2005) (requiring initial claimant to 
satisfy 9(b) in order to use the first-to-file rule) with United 
States ex rel. Batiste v. SLM Corp., 659 F.3d 1204, 1210 (D.C. 
Cir. 2011) (not requiring first claim to survive a 9(b) challenge 
to apply the first-to-file rule); United States ex rel. Heineman- 
Guta v. Guidant Corp., 718 F.3d 28, 36 (1st Cir. 2013) (“for the 
purposes of the first-to-file rule, the earlier-filed complaint need 
not meet the heightened pleading standard of Rule 9(b)”). 



 

Failure to satisfy the public disclosure bar


 

United States ex rel. Campbell v. Redding Medical Center, 421 
F.3d 817 (9th Cir. 2005) (no preclusion)



 

United States ex rel. Poteet v. Medtronic, 552 F.3d 503 (6th Cir. 
2009) (no preclusion)

First-To-File Bar Motions Practice – Defective Claims
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When the first-filed case has been dismissed before the second case 
is filed (i.e., no longer “pending”)?


 

If the first claim is not “pending,” the second is not barred. KBR v. 
United States, 135 S. Ct. 1970 (2015).



 

When the first-filed case is dismissed after the second case has been 
filed?  Courts are split.


 

Must dismiss the second case and re-file.


 

United States ex rel. Moore v. Penrose Properties, 2015 WL 
1358034 (S.D. Ohio 2015) (amendment not permitted); United 
States ex rel. Carter v. Halliburton, 93 Fed. R. Serv.3d 369 (E.D. 
Va. 2015) (amendment not permitted).



 

Allowed to amend


 

U.S. ex rel. Gadbois v. PharMerica Corp., 809 F.3d (1st Cir. 2015) 
(remanding for supplemental pleading); U.S. ex rel. Kurnik v. 
PharMerica Corp, 2015 WL 1524402 (D.S.C. 2015) (allowing 
amendment); U.S. ex rel. Palmieri v. Alpharma, 928 F. Supp.2d 
840 (D. Md. 2013) (allowing amendment), ruling reversed in 2016 
WL 7324629 (D. Md. 2016).

First-To-File Bar Motions Practice – “Pending” Action



29



 

Summary judgment (FRCP 56) provides opportunity to resolve 
legal issues on fully developed record.



 

Nothing particularly different about Rule 56 motion practice 
involving FCA claims.



 

Some issues generally not susceptible to resolution on summary 
judgment.


 

No evidence of scienter.


 

Other issues are susceptible to summary judgment.


 

No falsity (e.g., because of meaning of relevant obligation 
allegedly violated, or lack of evidence, etc.)



 

No materiality.

Summary Judgment Motions Practice
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Legal landscape for a financial fraud whistleblower

SEC False 
Claims Act

IRS CFTC

Litigation

Whistleblower

FIRREA
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Many financial fraud whistleblowers are in:

• commercial banks
• insurance companies
• financial services
• financial exchanges  
• algorithmic trading firms
• tax and accounting firms
• pre-IPO entities

• investment banks
• private equity 
• hedge funds 
• broker-dealers
• investors/analysts
• consulting firms
• corporate 

management
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• retaliation • culpability

• NDAs • Sarbanes Oxley

• statutes of limitation • counterclaims

• privileged documents • FINRA

Employment issues
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• Childress v. Bank of Amer. (E.D.N.C. 2018) 
(violations of banking regs.; $42m class 
action settlement for military families) 

• George v. Urban Lend., et al. (10th Cir. 2016) 
(allowing RICO claims by homeowners 
challenging bank’s handling of HAMP 

mortgage program)
• City of Providence v. BATS/NYSE/NASDAQ 

(2d Cir. 2017) (rejecting exchanges’ claim of 

absolute immunity)

Civil litigation: securities, antitrust, 
consumer protection
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• Still the most powerful whistleblower statute 
dwarfing all others; but covers only financial 
fraud implicating gov’t money

• Can litigate without the government (which is 
great unless the gov’t tries to dismiss your case)

• As in many areas, Escobar looms large in 
financial fraud cases including mortgage cases

False Claims Act (31 U.S.C. §§3729-3733)

False Claims Act
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• Information that “relates to a possible violation” 

of federal securities laws/SEC regs or 
Commodities Exchange Act/CFTC regs

• Must be “derived from the independent 
knowledge or analysis of the whistleblower” 

• Requires enforcement sanctions exceeding $1m  
• Recovery for “related actions”

CFTC WB program (7 U.S.C. § 26; 17 C.F.R. § 165.1)

SEC WB program (15 U.S.C. § 78u-6; 17 C.F.R. §240.21F-1)

Dodd-Frank Whistleblower Programs
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• No attorney is needed (but no right to litigate)
• No absolute right to judicial review (w/SEC)
• No first-to-file rule
• No public disclosure bar (“original” info required)

• No seal (but whistleblower often left in the dark)
• No choice of forum 
• No recovery for attorney fees/costs
• No inevitable loss of anonymity 

Unlike the False Claims Act…with 

Dodd-Frank:
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• 22,000+ tips since 2011 (now <4,000 p/y)

• 50 whistleblowers have been awarded     

• $179m in total awards ($1-2m is norm)

• Highest single awards: $30m and $22m

• Mostly noise: only 3% of tips reach SEC
Enforcement and .002% result in award  

SEC
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• 1,393 tips since 2011 (6% of SEC volume)

• 4 whistleblowers have been awarded

• $11m in total awards (1 award was $10m+)

• In FY 2018, CFTC expects <$45m in awards

• 70% increase in tips in 2017

• 2017 CFTC strengthened anti-retaliation 
protection

CFTC 
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• “Specific, credible information that results in the 
collection” of $2m or more (a smaller program 
exists for lesser amounts)   

• Recent regulatory revisions allow for more 
sharing of information with whistleblowers

• Tax Court continues to protect whistleblowers 
and promote broad defn. of “collected 

proceeds” (see, e.g., Smith v. IRS (2017))

IRS WB program at 26 U.S.C. § 7623

IRS 



SHAYNE C. STEVENSON  |   HBSSLAW.COM        12

• Whistleblower declaration for civil penalties 
when predicate laws (e.g., mail fraud) are 
violated “affecting” depository institutions

• $1.6m cap deters wide use by whistleblowers 
(but see Finan. Freedom $89m settlement 2017)

• Major setback in U.S. ex rel. O’Donnell v. 

Countrywide/BoA (2d Cir. 2016) (overturned 
verdict: no contemporaneous intent to defraud)
FIRREA (12 U.S.C. § 1833a); WB provision from FIAFEA 

(12 U.S.C. § 4201)

FIRREA 
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• “Reasonable belief” the “information relates to a 

possible violation” of securities laws/SEC Regs 

or Commodities Exchange Act/CFTC Regs
• Original info “[d]erived from the independent 

knowledge or analysis of the whistleblower” and 

not already known
• Officers, directors, trustees, partners, and 

others with principal compliance/audit duties 
may file to stop substantial injury, impairment of 
investigation, or after 120 notice to target

.

SEC/CFTC: filing complaint
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SEC/CFTC: award procedures

• File application within 90 days of Notice
• Agency provides a Preliminary Determination
• May request meeting or review materials 
• May appeal award denial or amount internally w/in 

60 days of letter or review
• If you don’t appeal with SEC, you waive right to 

court appeal (if any); otherwise can appeal denial to 
Court of Appeals (and w/CFTC can appeal amount)
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SEC/CFTC: awards for related actions

SEC

• File w/in 90 days of enforcement action (same 
mechanism as original award application)

• No “related action” award if CFTC gives award

• SEC must recover over $1m as predicate
CFTC

• Broader coverage: includes State civil agency
• Does not require over $1m predicate to CFTC 
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FCA and mortgage-related fraud cases 

• 2012 & 2014 multi-billion dollar DOJ 
mortgage settlements got FCA ball rolling

• DOJ settled with Moody’s (2017) and 
Standard & Poor (2015) under FIRREA 
instead of FCA; but in 2017 DOJ settled with 
Iberiabank Corp. ($11.6m) and PHH ($74m) 
and won against Allied at trial under the FCA

• New era? 2017 statement by HUD Chair 
Carson that use of FCA has been 
“ridiculous”; echoed by FHA Chief Nominee
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• FCPA actions: Telia Co. AB ($965m settlement)
• Market manipulation: Sarao extradition and guilty 

plea (DOJ/CFTC) and new SEC and CFTC 
manipulation cases

• CFTC: In the Matter of Cargill, Inc. ($10m 
penalty) and more awards coming in 2018

• New era? “SEC Signals Pullback from 
Prosecutorial Approach to Enforcement” 

10.26.17 (WSJ)

2017 SEC/CFTC Enforcement
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DECIDING WHETHER TO FILE A QUI TAM SUIT 

 

Robert L. Vogel 

Vogel, Slade & Goldstein, LLP 
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 This paper summarizes some of the provisions of the False Claims Act (“FCA” or “Act”), 

31 U.S.C. §§ 3729-33, which provides the statutory basis for qui tam cases.  This paper then 

describes some of the most important factors a relator and relator’s counsel should consider in 

deciding whether to file a qui tam suit. 

 I.  The “Qui Tam” Provisions of the False Claims Act. 

 The False Claims Act, a civil statute, is often said to be the government’s primary tool for 

recovering monies lost as the result of fraud against the government.  See S. Rep. No. 345, 99th 

Cong., 2d Sess. At 2 (1986), reprinted in 1986 U.S.C.C.A.N. 5266.  The Act provides, among 

other things, that persons who knowingly submit or cause the submission of false claims for 

payment by the United States government, or who knowingly use false statements to get such 

claims paid or approved, are liable for treble damages plus civil penalties of between $5,500 and 

$11,000 per false claim.  31 U.S.C. § 3729; See 64 FR 47099, 47104 (8/30/99). 

 Originally passed into law in 1863, the FCA has always contained “qui tam” provisions 

enabling a private citizen, known as the “relator,” to enforce the Act’s provisions by filing a 

lawsuit as a private attorney general.  See United States ex rel. Williams v. NEC Corp., 931 F.2d 

1493, 1496-98 (11th Cir. 1991).  If the government is successful in recovering in a qui tam case, 

the relator is entitled to a percentage of the government’s recovery.  In 1986, Congress 

modernized the FCA and its qui tam provisions.  See Pub. L. No. 99-562, 100 Stat. 3153 (1986).   

 Under the current version of the Act, the relator may “bring a civil action for a violation 

of [the FCA] for the person and for the United States Government.  The action shall be brought in 

the name of the Government.”  31 U.S.C. § 3730(b)(1). 

mailto:rvogel@vsg-law.com
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 To commence a qui tam suit, the relator must file a complaint under seal -- i.e., secretly -- 

in federal court and must not serve a copy of the complaint on the defendant until the court so 

orders.  Instead, the relator delivers a copy of the complaint and a written disclosure of 

“substantially all material evidence and information the person possesses” on the U.S. 

Department of Justice (“DOJ”).  The government then has the opportunity to investigate the 

relator’s allegations and decide whether or not to intervene in the lawsuit.  Id. at § 3730(b)(2).  

The government has at least 60 days in which to conduct this investigation, but that time period 

may be extended by the court for “good cause” upon a motion by the government.  Id. at § 

3730(b)(3).  In virtually any case that appears to have any merit, the government will file several 

motions for extensions of its time to investigate the relator’s allegations while the case remains 

under seal.  It is common for this time period to be extended for more than a year. 

 When DOJ formally decides whether or not to intervene, the court is supposed to unseal 

the action.  If the government intervenes, it assumes “the primary responsibility for prosecuting 

the action,” and the relator has “the right to continue as a party to the action.”  Id. at § 3730(c)(1).  

If the government declines to intervene, the relator may conduct the action without DOJ’s 

participation.  Id. at § 3730(c)(3).  Even after declining to intervene, however, the Government 

may change its mind and intervene at a later date upon a showing of good cause.  Id. 

 If the relator and/or government ultimately prevails in the suit as the result of a judgment 

or settlement, and the government recovers, the relator is entitled to receive a percentage of the 

government’s recovery.  In cases where the government has intervened, the relator generally may 

receive between 15 and 25 percent of the case proceeds, plus an award of reasonable attorneys’ 

fees and costs from the defendant.  Id. at § 3730(d)(1).  In cases where the government declined 

but the relator successfully pursued the case to conclusion, the relator generally may receive 

between 25 and 30 percent of the case proceeds, plus an award of reasonable attorneys’ fees and 
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costs from the defendant.  Id. at § 3730(d)(2). 

 The statute defines certain circumstances in which a relator either is ineligible to pursue a 

qui tam suit, or the relator is eligible to proceed but may be entitled only to a reduced recovery.  

The most commonly-invoked bars against a relator pursuing a qui tam suit are the “public 

disclosure” bar and the “first to file” rule.   

 The “public disclosure” bar precludes a relator from pursuing a qui tam suit "if 

substantially the same allegations or transactions as alleged in the action or claim were publicly 

disclosed" through certain kinds of official proceedings, or in the news media, , unless the relator 

was an “original source” of the information upon which the lawsuit was based.  Id. at § 

3730(e)(4)(A).  An “original source” is defined as "an individual who either (i) prior to a public 

disclosure under subsection (e)(4)(a), has voluntarily disclosed to the Government the 

information on which allegations or transactions in a claim are based, or (2) who has knowledge 

that is independent of and materially adds to the publicly disclosed allegations or transactions, 

and who has voluntarily provided the information to the Government before filing an action under 

this section."  Id. at § 3730(e)(4)(B). 

 Under the FCA’s “first to file” rule, “[w]hen a person brings [a qui tam action], no person 

other than the Government may intervene or bring a related action based on the facts underlying 

the pending action.”  Id. at § 3730(b)(5).  This provision has been interpreted to bar the filing of a 

“related” qui tam case only while the previously-filed case is still “pending” in court.  See 

Kellogg, Brown & Root Serv’s v. U.S. ex rel. Carter, 135 S. Ct. 1970, 1979 (2015) 

 The FCA precludes a relator from proceeding with a qui tam claim if the relator “is 

convicted of criminal conduct arising from his or her role in the violation of [the FCA].”  Id. at § 

3730(d)(3).  The FCA also defines certain circumstances under which a relator may be eligible to 

proceed with a qui tam suit, but the court may reduce the relator’s award below the ordinary 
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range specified in the Act.  Most importantly, a court may reduce the relator’s share if it finds that 

the relator “planned and initiated the violation of [the FCA] upon which the action was brought, 

... taking into account the role of that person in advancing the case to litigation and any relevant 

circumstances pertaining to the violation.”  Id. 

 II.  Deciding Whether to Pursue a Qui Tam Case. 

 In deciding whether to pursue a qui tam case, one should consider the following 

questions: (A) Is the defendant able to satisfy a substantial judgment?  (B) Is the defendant liable 

under the False Claims Act? (C) Did the government suffer substantial actual damages?  (D) 

Does the relator satisfy the eligibility requirements specified in the Act? And, (E) Do the potential 

benefits of the lawsuit outweigh the personal risks the lawsuit may involve?  If the answer to all 

five of these questions is yes, then one should consider proceeding with the case. 

 A.  Can the Defendant Satisfy a Substantial Judgment? 

 A relator can recover a monetary award under the FCA only if the government is able to 

recover “proceeds” from the defendant.  If the government cannot recover from the defendant, the 

fact that the relator’s actions might assist the government in other ways -- for example, in 

obtaining criminal convictions or in ending an ongoing fraud -- is not going to result in a 

monetary award to the relator.   As a practical matter, the targets of profitable qui tam suits are 

usually large, solvent companies. 

 B.  Is the Defendant Liable Under the False Claims Act? 

 In general, under the FCA, a person is liable for “knowingly” submitting or causing the 

submission of a false claim.  The FCA covers a broad range of misconduct that can harm the 

federal treasury.  The Supreme Court has held that “the Act was intended to reach all types of 

fraud, without qualification, that might result in financial loss to the Government. ... This 

remedial statute reaches beyond ‘claims’ which might be legally enforced, to all fraudulent 
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attempts to cause the Government to pay out sums of money.”  United State v. Neifert-White 

Company, 390 U.S. 229, 233 (1968); see S.Rep. No. 345, 99th Cong., 2d Sess. 9 (1986), reprinted 

in 1986 U.S.C.C.A.N. 5266, 5274. 

 Despite this broad language, courts have resisted attempts by relators or the government 

to expand the contours of the Act too far.  The Supreme Court has held that the FCA “was not 

designed to reach every kind of fraud practiced on the Government.” United States v. McNinch, 

356 U.S. 595, 599 (1958).  Not every violation of a statute, rule, or regulation is tantamount to 

making a knowingly false statement to the government.  See United States ex rel. Cantekin v. 

Univ. of Pittsburgh, 192 F.3d 402 (3rd Cir. 1999); United States ex rel. Hopper v. Anton, 91 F.3d 

1261, 1266-67 (9th Cir. 1996), cert. denied, 519 U.S. 1115 (1997).  Significantly, the Supreme 

Court has emphasized that, in situations where a defendant has knowingly submitted or caused 

the submission of a claim that may be false because, in the course of performing a service or 

producing a good that was paid for with government funds, the defendant violated a statute, rule, 

or regulation, the FCA only applies where the violation was material.  United Health Services, 

Inc. v. United States ex rel. Escobar, 136 S. Ct. 1989 (2016). 

 In assessing whether a case is likely to involve liability under the FCA, one should pay 

close attention to smell.  If the defendant’s conduct smells awful – for example, the defendant 

double-billed the government for services, billed for services not provided, lied about the 

essential nature of a product or service in order to get paid, falsified documents in order to get 

paid, egregiously lied about a material fact in negotiating a contract price, etc. – and, because of 

the misconduct, the government spent money it otherwise would not have spent or would have 

spent in a different manner, then courts are likely to find liability under the FCA.  On the other 

hand, if there is a real difference of opinion over what kind of conduct was required by the 

defendant, and the evidence does not indicate that the defendant understood it was doing 
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something wrong, then courts are likely to find that the defendant did not violate the FCA.  

Likewise, if the alleged misconduct, if it had been known to the government, is unlikely to have 

had an effect on the government’s decision to pay for the goods or services rendered, then courts 

will likely find that the conduct was not material, and therefore not actionable under the FCA.  

See Escobar, supra.  One must remember: the primary aim of the FCA is to redress fraud against 

the government. 

 Another important question is whether the allegation can be proven.  Because of the 

potentially large financial stake a relator has in the action, people will invariably be skeptical 

about accepting the relator’s version of events without corroborating evidence, whether it be 

another witness or incriminating documents. 

 C.  Has the Government Suffered Serious Monetary Damages? 

 As a technical legal matter, a person can be liable under the FCA for knowingly 

submitting a false claim, even if the person’s misconduct did not cause the government to suffer 

any financial harm.  See United States ex rel. Pogue v. American Healthcorp., Inc., 914 F. Supp. 

1507, 1508-1509 (M.D. Tenn. 1996); Rex Trailer Co. v. United States, 350 U.S. 148, 152 (1956).  

Thus, for example, a person can be liable under the FCA for knowingly submitting a false invoice 

to the government for reimbursement, even where the government catches the person and does 

not pay on the invoice.  That person is liable for a civil penalty for submitting the false claim, 

even though the government was not damaged. 

 As a practical matter, however, the government and courts are reluctant to impose a large 

number of civil penalties where the government’s the actual damages are negligible.  In such 

cases, courts have found ways to limit the extent of the defendant’s liability, or even to hold the 

defendant not liable.  For example, district courts found that the imposition of penalties in an 

amount grossly disproportionate to the government’s actual damages would violate the Excessive 
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Fines Clause of the Eighth Amendment.  United States v. Advance Tool Co., 902 F. Supp. 1011 

(W.D. Mo. 1993); United States ex rel. Smith v. Gilbert Realty Co., Inc., 840 F. Supp. 71 (E.D. 

Mich. 1993).  See generally United States v. Mackby, 339 F.3d 1013 (9th Cir. 2003).  Other times, 

courts have simply refused to impose liability in these kinds of cases, citing a variety of other 

reasons.  See, e.g., United States v. Ridglea State Bank, 357 F.2d 495 (5th Cir. 1966) (employer 

not liable for civil penalties based on misconduct by its employee acting for his own benefit). 

 D.  Is the Relator Eligible to Proceed With a Qui Tam Suit? 

 If a person reads about a government investigation of his employer in the newspaper and 

realizes that he has personal knowledge of the conduct that is under investigation, it may be too 

late to file a qui tam suit.  Likewise, if a person hears through the company grapevine that another 

whistleblower has filed a qui tam suit against his company, it is probably too late for the person to 

pursue a qui tam suit of his own.  Courts have frequently dismissed qui tam suits -- particularly 

those in which the government has declined to intervene -- on the grounds that the allegations in 

the lawsuit had been publicly disclosed prior to the relator’s filing suit. 

 Another significant issue is whether another relator has already filed suit.  The Act states 

that a pending qui tam suit can bar a subsequent qui tam suit “based on the facts underlying the 

pending action.”  31 U.S.C. § 3730(b)(5).  See United States ex rel. Batiste v. SLM Corp., 659 

F.3d 1204 (D.C. Cir. 2011); United States ex rel. Shea v. Cellco P’ship, 863 F.3d 923, 929-30 

(D.C. Cir. 2017). 

 E.  What Are the Risks to the Relator from Filing Suit? 

 Although the Act contains a provision permitting suit against an employer who retaliates 

against a qui tam relator, see 31 U.S.C. § 3730(h), the filing of a qui tam suit can involve 

substantial risks.  Once the word gets out that someone has been a whistleblower, that person can 

have a tough time finding a new job.  The person may be ostracized by co-workers whose own 
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jobs may be threatened by the lawsuit and ensuing investigation, or simply because they feel the 

person has violated some unwritten code of silence.  In addition, if the relator has himself violated 

the law, by going forward to the government, the relator may be subjecting himself to criminal or 

civil liability.  In one case, a court held a relator liable for violating a confidentiality agreement 

by copying tens of thousands of company documents.  See Cafasso v. General Dynamics C4 

Systems, Inc., 637 F.3d 1047 (9th Cir. 2011). 

 Many factors, known and unknown, may influence the ultimate outcome of the qui tam 

case.  Among the unknown factors is: Did government officials know about and approve the 

alleged misconduct (making it difficult to prove that the defendant “knowingly” engaged in the 

misconduct, or that the government suffered damages because of the misconduct)?  Has another 

relator has already filed a qui tam lawsuit which is pending under seal?  Has there been some 

public disclosure of the allegations which the relator does not know about?  Will the lawsuit, once 

filed, will be assigned to a government attorney and case agent who have the time and energy to 

investigate the case properly?   

 Also, despite the illusion of speed created by the initial 60-day seal period, in successful 

cases one is not likely to see a recovery for two to six years.  Particularly for an unemployed 

relator, this time factor can result in serious issues of financial and emotional survival. 

 Ultimately, even if all the known factors indicate that there is a good likelihood of 

recovery, the question of whether to pursue a qui tam case is a difficult judgment call, which 

should only be made after consultation with experienced counsel. 
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When is a claim false or fraudulent?  

• Factual falsity 
• Legal falsity 

• Express certification 
• Implied certification

• Fraud in the inducement 
• Reverse false claims  



Recent Developments 

• Focus areas ripe for novel characterization arguments
• Implied false certification requirements post-Escobar

• Materiality post-Escobar

• Recent efforts to expand reverse FCA: what qualifies as an 
“obligation”?

• Please ask questions throughout the presentation 



Focus Areas for Novel 
Characterization of Claims



Home Health

• Physician “Gatekeepers”

• Role of physicians in delivery of home health
• Physician certifying beneficiaries’ eligibility for home health and 

managing care plans 
• Allegations of medically unnecessary care
• Alleging lack of certification/recertification
• Alleging manipulation of OASIS forms
• Relationships across care continuum 

Source: HHS OIG, OEI-05-16-00031, HHS OIG Data Brief (June 2016).



Opioids & Compounding

• Medicare Part D spending 
• Spending for opioids rose 165% between 2006 and 2015
• Spending on compounded drugs rose 625% between 2006 and 2015
• Alleging “inappropriate use”

• Marketing practices 
• FDA approved uses – on versus off label

• “Suspicious” physicians/pharmacies

• State and municipalities leading cases

Source: HHS OIG, OEI-05-16-00031, HHS OIG Data Brief (June 2016).



Pricing

• Medicaid Drug Rebate Program
• Recent settlements

• Mylan – $465 Million (August 2017)
• Allegedly misclassified EpiPen as generic, and 

demanded massive price increases in the private market 
while avoiding rebate obligations to Medicaid

• Pfizer/Wyeth – $784.6 Million (April 2016)
• Allegedly underpaid rebates owed under the Medicaid 

Drug Rebate Program
• AstraZeneca – $46.5 Million (July 2015)

• Allegedly underpaid rebates owed under the Medicaid 
Drug Rebate Program by underreporting Average 
Manufacturer Price (“AMP”) and service fees paid to 

wholesalers



Medical Necessity

• How is reasonable and necessary benchmarked?

• Differing medical opinion – scientific disagreement 
• AHA medical guidelines are not medical necessity standards; 

No requirement to comply with industry standards for payment
• United States ex rel. Polukoff v. St. Mark’s et al., No. 16-cv-00304 

(Jan. 17, 2017 D. Utah)
• A medical expert disagreement with certifying physician (or 

other medical experts) doesn’t show falsity, on its own
• United States ex rel. Wall v. Vista Hospice Care, Inc., No. 3:07-cv-

00604-M, 2016 WL 3449833 (N.D. Tex. June 20, 2016) (granting 
summary judgment for defendants)  

• United States v. Aseracare, Inc., 176 F. Supp. 3d 1282 (N.D. Ala. Mar. 
31, 2016), on appeal, No. 16-13004-E (11th Cir.) (same)

• But see United States ex rel. Groat v. Boston Heart Diagnostics Corp., 2017 
WL 2533341 (D.D.C. June 9, 2017) (denying defendant’s motion to dismiss)



Implied False Certification 
Post-Escobar



Implied False Certification Theory 

• False certification:  violation of underlying contract term, statute or 
regulation 

• Express certification: contractor expressly certifies compliance

• Implied certification: no express representation of compliance but 
claim itself represents compliance 



United States ex rel. Escobar v. Universal 
Health Services 

• Implied certification theory:  non-compliance with state regulations 
governing staff qualification and supervision 

• U.S. Supreme Court granted cert on two issues:
1. Whether implied certification is a viable theory of FCA liability
2. Whether implied certification theory requires that underlying provision, 

regulation or statute state it is a condition of payment 
• Holding: 

1. Implied certification is a viable theory–but not unlimited 

2. Implied certification does not require that the underlying 
provision, regulation or statute state that it is a condition 
of payment



Scope of Implied Certification Theory

• Implied certification theory is valid, but not unlimited
• Rejected 1st Circuit’s interpretation of “any knowing misrepresentation”

• “The implied false certification theory can, at least in some 

circumstances, provide a basis for liability.”

• “[A]t least in certain circumstances, the implied false certification theory 
can be a basis for liability.”

• Two-condition test 
• “[W]e hold that the implied certification theory can be a basis for liability, 

at least where two conditions are satisfied: first, the claim does not 
merely request payment, but also makes specific representations about 
the goods or services provided; and second, the defendant’s failure to 

disclose noncompliance with material statutory, regulatory, or contractual 
requirements makes those representations misleading half-truths.”



Is Two-Part Test Mandatory?

• Court declined to define precise scope of implied certification
• “We need not resolve whether all claims for payment implicitly represent 

that the billing party is legally entitled to payment.”
• Claims at issue involved “half-truths — representations that state the truth 

only so far as it goes, while omitting critical qualifying information.”

• Does “at least” create a mandatory two-part test?  
• Two conditions are the minimum required? 

vs.
• Defendants are liable “at least” when 

the two conditions are met but in 
other circumstances as well?



Split Rulings on Escobar’s Two-Part Test

• Escobar created mandatory two-part test
• United States v. Sanford-Brown, Ltd. (7th Cir. 2016): alleged non-compliance 

with Title IV failed to meet either Escobar condition
• United States ex rel. Kelly v. Serco (9th Cir. 2017): no evidence that Serco 

“made any specific representations about [its] performance”; dispute merely 

as to “the format that Serco used to report costs incurred”

• United States ex rel. Campie v. Gilead Sciences, Inc. (9th Cir. 2017): 
representations that drugs manufactured in approved facilities 
“misrepresented its compliance with FDA regulations by omitting critical 
information” and were “misleading half-truths”  

• United States ex rel. Whatley v. Eastwick Coll. (3d Cir. 2016) (non-
precedential): describes two elements as mandatory but holding based on 
relator’s failure to identify any provision violated

• United States ex rel. Creighton v. Beauty Basics, Inc. (N.D. Ala. 2016)



Split Rulings on Escobar’s Two-Part Test (cont’d)

• Defendants liable in other circumstances as well
• United States ex rel. Badr v. Triple Canopy (4th Cir. 2017):  claim that defendant’s 

guards did not meet marksmanship requirements were viable even though no 
“specific representation” about marksmanship qualifications

• United States ex rel. Panarello v. Kaplan Early Learning Co. (W.D.N.Y. 2016): 
Kaplan’s claims impliedly certified compliance with Davis-Bacon Act even though 
claims did “not use payment codes” as in Escobar or “contain specific 

representations about the goods or services provided”

• But see United States ex rel. Forcier v. Computer Sci. Corp. (S.D.N.Y. 2017)
• United States v. DynCorp Int’l, LLC (D.D.C. 2017): withholding information about 

charges’ unreasonableness sufficient under SAIC standard: (1) withholding 
information about noncompliance with requirement and (2) requirement is material

• But see United States ex rel. Barko v. Halliburton (D.D.C. 2017)



Ninth Circuit:  En banc?

• United States ex rel. Rose et al. v. Stephens Institute (9th Cir. 
argued December 2017)

• Payment of bonuses to recruiters violating 
incentive compensation band; implicitly certified 
compliance by requesting Title IV funds

• District court denied summary judgment 
and certified whether Escobar established 
a mandatory two-part test  



Ninth Circuit:  En banc? (cont’d)

• Relator and United States as amicus curiae

argued the two conditions were not mandatory

• At oral argument, two judges appeared to agree, 
despite prior Ninth Circuit cases holding Escobar

established mandatory test
• Judge Smith acknowledged Serco and Gilead

opinions, asking “Do I have to go en banc to really 
resolve this?”

• Opinion / hearing / rehearing en banc?



Materiality Post-Escobar



Escobar Materiality 

• Court narrowed test for materiality 
• Court disagreed with the government’s and 1st Circuit’s expansive view of 

materiality 
• Materiality inquiry:  “effect on the likely or actual behavior of the recipient 

of the alleged misrepresentation”

• Court gave examples where actual knowledge by government, plus 
inaction, means requirement is not material  



Materiality Post-Escobar

• Must government deny payment 
under the actual alleged facts?

• What factors should be 
considered for materiality?

• Past conduct by government in 
similar instances?

• Pervasiveness of alleged 
violation?

• Does requirement need to go to 
“essence of the bargain”?

• Is the requirement an express 
condition for payment?



Recent Efforts to Expand Reverse FCA: 
What Qualifies as an “Obligation”?



“Obligation” Expanded Under 2009 
Amendments

• Reverse FCA:  knowingly and improperly avoiding or decreasing 
an obligation to pay the government. 31 U.S.C. § 3729(a)(1)(G) 

• FERA amendments defined “obligation”:    

“an established duty, whether or not fixed, arising from an express or 
implied contractual, grantor-grantee, or licensor-licensee relationship, from a 
fee-based or similar relationship, from statute or regulation, or from the 
retention of any overpayment”

• In part reaction to case law limiting “obligation” to a fixed sum 

immediately due to the government



Recent Attempts to Extend Reverse FCA

• Efforts to extend reverse FCA to duties, fines, and penalties in 
variety of substantive areas 

• Customs duties 
• Environmental laws
• Corporate integrity and settlement agreements

• Ability to state claim:  accrued v. unassessed



Recent Attempts to Extend Reverse FCA (cont’d)

• Failure to pay marking duties, tariffs, countervailing and 
antidumping duties 

• United States ex rel. Customs Fraud Investigations, LLC v. Victaulic Co. 

(3rd Cir. 2016)
• Distinguished in United States ex rel. Petras v. Simparel, Inc., 857 F.3d

497, 506 (3d Cir. 2017)

• Export smuggling  
• United States ex rel. Barrick v. Parker-Migliorini Int’l, LLC (10th Cir. 2017)



Recent Attempts to Extend Reverse FCA (cont’d)

• Failure to pay penalties for 
allegedly violating environmental 
regulations and contract provisions  

• United States ex rel. Simoneaux v. 

E.I. duPont (5th Cir. 2016)
• United States ex rel. Kasowitz v. 

BASF Corp. et al. (D.D.C. 2017)
• United States ex rel. Harper, et al. v. Muskingum Watershed Conservancy 

District (6th Cir. 2016)
• United States ex rel. Majestic Blue Fisheries, LLC (D. Del. 2016)



Recent Attempts to Extend Reverse FCA (cont’d)

• Failure to pay penalties for non-compliance with corporate 
integrity and settlement agreements 

• United States ex rel. Booker v. Pfizer, Inc. (1st Cir. 2017)
• United States ex rel. Schneider v. JPMorgan (D.C. Cir. 2017)



Government’s Position and Role

• Differentiates between automatic obligation to pay money or 
property to the government (e.g. customs duty) and unassessed 
statutory penalty (e.g. report information to EPA)

• Role in case
• Declinations
• Statements of interest
• Amicus briefs
• Future motions to dismiss?
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Mediating False Claims Act Cases: Meeting the Challenges of a Unique Statute

BY CHARLES J. STEVENS, JAMS

F alse Claims Act litigation is booming. Since Janu-
ary 2009, the Department of Justice has recovered
a record-shattering $11 billion through FCA cases,

and the number of whistleblower FCA filings has in-
creased by 50 percent.1 In addition, many states have
recognized the opportunity for revenue generation and
fraud deterrence and have enacted their own false
claims statutes generally modeled on the federal stat-
ute. High-dollar FCA settlements are announced regu-

larly throughout the country.2 Not surprisingly, media-
tions in FCA cases are also on the rise.

The usual benefits of mediation apply with equal, if
not greater, force to False Claims Act cases. Input from
a neutral can facilitate the parties’ re-evaluation of en-
trenched positions in what can often be an emotionally
charged and high-stakes context. Document-intensive
discovery can be limited to what is essential to develop
an adequate assessment of the case for settlement pur-
poses. The government can preserve limited resources
in a time where there seems to be an endless supply of
False Claims Act filings to investigate for potential in-
tervention. Relators and their counsel can achieve a
more cost-effective resolution while also allowing rela-
tors to have their allegations heard and evaluated by a
neutral party. And defendants can minimize, if not pre-
clude entirely, the public litigation and associated pub-
licity of allegations of defrauding the government.

Despite the high and increasing number of pending
FCA cases and the substantial benefits of mediated
settlements, the use of mediation in FCA cases has not
become as routine as in other complex civil cases. In-
deed, there are perceptions among FCA practitioners
about the nature and procedure of the statute that may
suggest why a greater percentage of FCA cases do not
follow the more common course of commercial litiga-
tion where parties routinely steer the dispute into me-
diation as soon as they have a handle on the merits and
damages in the case.

To be sure, the FCA is a unique statute that raises
special issues in a mediation context. These issues,

1 Press Release, Office of Pub. Affairs, U.S. Dep’t of Justice
(June 7, 2012) http://www.justice.gov/opa/pr/2012/June/12-civ-
724.html; Press Release, Office of Pub. Affairs, U.S. Dep’t of
Justice (June 21, 2012) http://www.justice.gov/opa/pr/2012/
June/12-civ-789.html; Fraud Statistics, Office of Public Affairs,
U.S. Dep’t of Justice, http://www.justice.gov/civil/docs_forms/
C-FRAUDS_FCA_Statistics.pdf.

2 See, e.g., GlaxoSmithKline agreed to pay $2 billion to
settle civil fraud claims. Press Release, Office of Pub. Affairs,
U.S. Dep’t of Justice (July 2, 2012) http://www.justice.gov/opa/
pr/2012/July/12-civ-842.html; Maxim Healthcare Services
agreed to pay $150 million. Press Release, Office of Pub. Af-
fairs, U.S. Dep’t of Justice (Sept. 12, 2011) http://
www.justice.gov/opa/pr/2011/September/11-civ-1169.html;
DOJ recovered $3 billion in FCA settlements in 2011 alone.
Press Release, Office of Pub. Affairs, Justice Department Re-
covers $3 Billion in False Claims Act Cases in Fiscal Year 2011
(Dec. 19, 2011), http://www.justice.gov/opa/pr/2011/December/
11-civ-1665.html. In addition to the DOJ data, summaries of re-
cent FCA filings, settlements, and trends can be found at the
False Claims Act Legal Center, TAF Education Fund, Record
Year for False Claims Act Recoveries (Oct. 12, 2012) http://
www.taf.org/blog/fy-2012-record-year-fca-recoveries; and Gib-
son, Dunn & Crutcher, 2012 Mid-Year False Claims Act Up-
date at: http://www.gibsondunn.com/publications/Pages/
2012MidYear-FalseClaimsActUpdate.aspx.

Charles J. Stevens serves as an arbitrator,
mediator, and special master at JAMS. Prior
to joining JAMS, Stevens served as a
presidentially-appointed United States Attor-
ney and as a mediator of a broad variety of
business litigation cases. Stevens has pre-
viously handled False Claims Act cases
as counsel for the government, relators, and
defendants. He can be reached at cstevens@
jamsadr.com.

JAMS is the largest private alternative dispute
resolution provider in the world. With 300
full-time neutrals, including retired judges and
attorneys, JAMS specializes in mediating and
arbitrating complex, multi-party, business/
commercial cases.
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however, should not be viewed as barriers to successful
mediations. They simply require more pre-mediation
planning and some modifications of the typical com-
mercial mediation model. This article identifies the
challenges in FCA mediations and suggests a modified
mediation model that addresses them.

Participation Issues
The tripartite nature of FCA cases—with the govern-

ment, the relator, and the defendant as interested
parties—often raises threshold issues regarding the par-
ticipants in a mediation. Both relator and defense coun-
sel often cite the government’s refusal to participate in
mediation as a common and insurmountable obstacle,
at least in cases in which the government has not de-
clined to intervene. While it is certainly true that the
government does not agree to mediate all FCA cases
(and even that some government lawyers virtually
never agree to mediation), the government’s policies
and practice are generally quite supportive of media-
tion. Pursuant to a 1995 order issued by Attorney Gen-
eral Janet Reno, the Department of Justice is committed
to using alternative dispute resolution in appropriate
civil cases, and DOJ has adopted guidelines for the use
of ADR.3 And the reality is that government lawyers on
both the federal and state level have mediated numer-
ous FCA cases to settlement in the last few years.

‘‘Despite the high and increasing number of

pending FCA cases and the substantial benefits of

mediated settlements, the use of mediation in

FCA cases has not become as routine as in other

complex civil cases.’’

Even when the government agrees to mediate, how-
ever, participation issues may persist. In some cases
where the government is willing to mediate, the defense
refuses to mediate if the relator will attend due to con-
cerns that a tripartite process may be too cumbersome
and perhaps more contentious and thus less likely to
succeed. Although there may be some basis for these
concerns in particular cases, the benefits of excluding a
party seem more theoretical than real, and the absence
of relator’s counsel may undermine the efficiency of the
mediation. In many FCA cases the government has
worked closely with the relator and its counsel and may
want to confer with them throughout the mediation on
both substantive issues and the adequacy of settlement
offers. An even more direct threat to the efficiency of
the process is that certain issues may arise, such as the
amount of statutory attorneys’ fees to be paid to rela-
tor’s counsel, that government counsel do not have au-

thority to negotiate and, indeed, generally will decline
even to discuss. Given the potential disruptions to the
mediation, it is generally preferable to address these
process concerns in a pre-mediation conference rather
than to exclude an interested party.

Notably, there is a rapidly-growing number of non-
intervention cases being litigated by the relator and the
defendant (roughly 80 percent of the FCA cases filed)
that may be mediated whether or not the government
consents. These cases may actually be the most likely
candidates for mediation because they are closer to the
traditional two-party mediation. But because the gov-
ernment maintains an interest in these cases, it should
not be excluded from the process as its support of or ob-
jections to a settlement could potentially be dispositive.
To protect against an unhappy surprise after the relator
and defendant believe they have reached a settlement,
it is wise to invite the government to attend the media-
tion even if it does not play the leading or even active
role. In some cases the government may elect to moni-
tor the mediation by telephone so that it can make an
informed decision about a potential settlement. Again,
the issue of how the government will be kept involved
in the process should be discussed at a pre-mediation
conference and not deferred until the mediation.

Issue Overload
In contrast to most commercial mediations where the

sole objective is to agree on a monetary amount to settle
the case, an FCA case might involve so many issues that
practitioners will question whether there may be too
many pieces of the settlement puzzle to put on one me-
diation table. In addition to the primary issue of the
monetary amount to be paid by the defendant, even
moderately complex cases can involve mediation of
multiple collateral issues, including: the scope of the re-
lease; the dismissal of qui tam claims not covered by the
release; additional payments to administrative agen-
cies; suspension or debarment; the amount of statutory
attorneys’ fees payable to relator’s counsel; what
remedial/compliance conduct may be required by the
settlement; the relator’s share of the recovery; coopera-
tion in ongoing investigations; alternative remedy
rights of a relator; resolution of related employment/
retaliation claims; and many other issues.

In light of the multitude of potential issues to medi-
ate, and that some may be ripe for resolution before
others, a phased mediation process may be ideal for en-
suring the efficient and logical resolution of the series
of FCA issues. For example, an initial conference (often
by phone) can be used to identify the issues to be re-
solved in the case and how the mediator proposes to
structure the process to address them efficiently; it may
be efficient to have one session that seeks to settle the
monetary amount to be paid by the defendant and pre-
cisely what conduct is covered by that payment and
thus will be within the scope of the release. Administra-
tive agency issues, such as debarment/suspension or a
compliance/remediation agreement, could be addressed
in a follow up session. And if there are disputes pertain-
ing specifically to the relator, such as any employment
retaliation claims, the amount of statutory attorneys’
fees for counsel, or the relator’s share of the govern-
ment’s recovery, those disputes could also be addressed
separately. The benefits of phasing are that issues are
addressed when they are ripe, the parties can be pre-

3 Attorney General Order OBD 1160.1, Promoting the
Broader Appropriate Use of Alternative Dispute Resolution
Techniques (April 6, 1995) http://www.justice.gov/crt/adr/
agorder.php; 61 Fed. Reg. 36895 (July 15, 1996) http://
origin.www.gpo.gov/fdsys/pkg/FR-1996-07-15/pdf/96-
17744.pdf.
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pared to focus on only those issues, and time is not ex-
pended on issues that may be academic if threshold is-
sues are not settled.

Authority to Achieve Finality
Counsel in FCA cases also express concerns that a fi-

nal and binding settlement cannot be achieved in a me-
diation because of the lack of monetary settlement au-
thority on the part of the government attorney, as well
as the lack of authority to resolve administrative agency
issues, such as debarment or a compliance agreement.
This is certainly another major difference from a typi-
cal commercial mediation that results in a definite
settlement that is usually documented by a signed writ-
ing. It should not be a problem, however, if the parties
proceed to mediation with the understanding in ad-
vance that a settlement will be subject to mutual ap-
provals (such as by the defendant’s board of directors
and the government’s senior officials), rather than hear-
ing for the first time at the 11th hour that additional
settlement authority must be obtained. Surprises are
rarely helpful in mediation. If the parties understand an
approval process is necessary on both sides, a brief de-
lay will not threaten the agreement, and in reality a
settlement recommended by the attorneys at the media-
tion is rarely not approved.

‘‘While it is certainly true that the government

does not agree to mediate all FCA cases (and even

that some government lawyers virtually never

agree to mediation), the government’s policies and

practice are generally quite supportive of

mediation.’’

The administrative agency piece of the settlement is
more complicated, and how to handle it turns on the
facts of each case, such as the agency involved, the is-
sues in play, the agency’s prior history with the defen-
dant, and whether the agency has been active in the in-
vestigation. Given the variables, the most important op-
erating assumption on this issue should be that success
at the mediation will be much less likely if this issue is
raised for the first time during the mediation. It is a rare
case in which the variables will align such that admin-
istrative issues can be settled at a mediation if they have
not been reviewed and negotiated to some extent in ad-
vance.

The Merits Matter
Settlements in FCA cases must be justifiable in light

of the merits of liability and damage claims in the case,
again in contrast to typical commercial mediation
settlements where a mutual agreement on the settle-
ment amount is all that matters. Taxpayer dollars are at
issue, and the government lawyers are serious about
their obligations as fiduciaries of the public fisc, not to
mention their need to justify the settlement in writing to

senior officials in the approval process. The merits are
also often part of the dialogue between the government
and the relator regarding the appropriate terms of a
settlement, in part based on the recognition that the
fairness and adequacy of a settlement could be subject
to judicial review. In short, FCA cases are at the most
evaluative end of the mediation spectrum, and the par-
ties expect to discuss the merits and obtain objective in-
put from the mediator.

Given the complexities of FCA cases and that the
merits really do matter, the traditional commercial me-
diation model may not be ideal to achieve a reasoned
and justifiable settlement. First, the standard mediator
preparation process—a few hours of brief reading—will
rarely be adequate for a mediator to provide real and
substantial neutral input on the merits. Second, the par-
ties do not usually confer with the mediator on the de-
sign of the mediation process (clarifying and ordering
issues to be mediated, how to prepare the mediator, the
duration and phasing of sessions), so they may be com-
mitted to a process before they can even consider alter-
natives that better illuminate the merits. Finally, the
standard one-day mediation, at least without a super-
charged pre-mediation process, may simply not be
enough time for an evaluative process of a complex
case involving a multitude of issues and three interested
parties.

A pre-mediation merits review session can be an ef-
fective addition to the standard mediation process that
addresses these concerns. The best way to conduct a
merits review session varies from case to case, but can
involve: a) a joint session shortly before mediation day
where counsel can summarize their case and each party
is given a brief rebuttal opportunity, followed by a ses-
sion where the mediator provides evaluative feedback
to counsel in separate discussions; b) separate presen-
tations by counsel for each party followed by questions
and evaluative feedback from the mediator, with no
joint meetings; or c) separate telephone conferences
with counsel for each party after the mediator has re-
viewed the briefs and is prepared to discuss the merits
and provide feedback. The common denominator is that
the mediator has time to discuss the merits with coun-
sel after reading the briefs but sufficiently before the
mediation that the parties have an opportunity to con-
sider the mediator’s input when formulating their
settlement position, which reserves the entire day of the
mediation for settlement negotiations.

Scope of Release/Covered Conduct
Even when a mediation of an FCA case results in a

monetary settlement, finalizing the settlement may
raise thorny issues as to what theories and conduct are
covered by the release in the written agreement. A qui
tam complaint may allege many theories of liability,
and the government often focuses on certain of those
theories, or its own new ones, as it formulates a settle-
ment position. It thus can be unclear in a mediation
what theories are being settled, whether there will be a
lump sum settlement payment for all theories, or
whether it will be necessary to negotiate specific
amounts for specific theories or in some fashion allo-
cate settlement dollars to claims or time periods. This
issue can be a source of major dispute at the settlement
agreement stage, as the government tends to define the
conduct covered by the release narrowly and the de-
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fense tends to propose broad general releases used rou-
tinely in civil settlements. It is therefore important for
the parties to agree what claims or theories are being
mediated and what will be covered by the release if a
settlement is reached.

Summary: A Modified Mediation Model
Although no single approach will fit all cases, a

model FCA mediation might therefore include the fol-
lowing:

Initial Coordination Conference: Immediately upon
selection of the mediator, an initial coordination confer-
ence with the mediator and all counsel (similar to a pre-
liminary hearing for an arbitration) should be held to
identify the issues to be mediated and to enable the me-
diator to work with counsel to design the ideal process
for the particular case, including the possibility of a
phased process to address the issues in an efficient
manner.

Merits Review Session: Prior to the mediation but
ideally after the mediator has reviewed the briefs, a
merits review session should be conducted to educate
the mediator beyond the briefs on liability, defenses,
and damages issues and, in turn, to enable the mediator
to provide evaluative feedback to counsel on the rela-
tive strength of the parties’ positions, which may begin
to illuminate the settlement value of the case. A media-
tor is much better equipped to provide useful input

through this process than in the rushed few hours of
mediation day.

Mediation Day to Negotiate Monetary Settlement:
Because counsel do not generally favor multi-day me-
diations for fear that the parties will not get serious with
their offers until the last few hours, one day should be
devoted to the negotiation of the monetary settlement
and directly related terms such as the theories and alle-
gations to be covered by the settlement. An effective
merits review session enables the parties to use the lim-
ited time at the mediation to focus on a monetary settle-
ment, having already considered the mediator’s evalua-
tive input.

Follow Up Sessions for Collateral Terms: If the par-
ties agree on a monetary settlement, follow up sessions
can be scheduled as necessary to address collateral is-
sues that flow from the monetary component agree-
ment. It is often possible to resolve these secondary is-
sues by telephonic shuttle diplomacy by the mediator.

The operative principle is to consider modifications
to the typical mediation model that enable the parties to
devote the mediation to achieving a monetary settle-
ment and to avoid getting bogged down by issues that
can more efficiently be addressed in pre-mediation or
follow up sessions. To effectuate this principle in the
FCA context, the parties should confer with the media-
tor at the outset, as in arbitration scheduling confer-
ences, to design a process that increases efficiency and
the likelihood of settlement.
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