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Dear Melanie,

 

Greetings from Stephen Danz & Associates! It w as a pleasure

meeting many of you at the Winter CAAA Convention this past

w eekend in San Diego. We are looking forw ard to w orking w ith

you in the new  year.

 

This month's email new sletter includes tips for identifying

potential civil litigation claims for applicants' attorneys, an article

providing valuable insight on the statute of limitations in

employment law  cases and information regarding our referral

program.  It is our sincere belief that expanding your referral

netw ork leads to the start of an even more productive,

successful, and fulf illing year for you and your clients.

 

Sincerely,

 

Melanie Porter

Stephen Danz

Identifying Employment Law Claims 

for Your Clients

Often in practice one of

the most diff icult tasks in

referring your client to

an attorney, is know ing

the correct questions to

ask your client to

determine the issues and

the type of attorney

needed.  Below  w e

have compiled a list for

Workers' Compensation attorneys to help identify potential civil

litigation claims:

 

1.  Did the employee lose his or her job as a result of the

industrial injury?  Are you considering f iling a 132(a) claim?

 

In This Issue
Identifying Employment Law Claims for Your

Clients

Administrative Claims Prioir to Court Filings

Referral Program

 

Professionals Serving Professionals

Our referral program

can be your ow n profit

center!   We pay

generous referral fees

(25% gross net) in

accordance w ith the

State Bar Rules and

reciprocal referrals

w here appropriate.  

We also provide regular

updates on your

referred cases.  

 

Please contact Stephen Danz to discuss your

potential referrals at  (877) 789-9707 or

stephen.danz@employmentattorneyca.com.

 

Client Testimonial

"I w as able to buy a franchise and start my ow n

business thanks to your hard w ork and six f igure

settlement in my discrimination and w rongful

termination case.  Your hard w ork on my behalf,

alw ays being available to answ er my questions

about "w hat's next," w ere most reassuring. I have

recommended you to several potential clients and w ill
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2.  Was the injury such that a job could have been done by the

employee w ith some type of reasonable accommodation, such

as restricted lif ting or bending, job restructuring, offering part-

time or modif ied w ork, reassignment to a vacant position,

modifying or buying equipment or devices, adjusting or modifying

examinations or policies, providing readers or interpreters?

 

3.  Did the employer have a discussion w ith the employee

relating to accommodations or other jobs available, for w hich the

employee w as qualif ied?

 

4.  Did the employer allow  a hostile environment to permeate the

w orkplace or "chill" the rights of w orkers to f ile WCAB claims?

(i.e., "We suspend employees pending investigation follow ing

reports of any injuries.")

 

5.  Was the employee paid all of his or her w ages due on the last

day of his or her employment, including accrued vacation, sick

leave and all overtime w ages?

 

6.  Does the employer honor one 30-minute meal break (for

every 5  hours unless total w ork period is 6 hours) and tw o 10-

minute rest periods per day per 8-hour shift? [If  no, how  many

other employees have been denied meal and/or rest periods?

Class action possibilities here.]

 

7.  Was the industrial injury the result of an unsafe w orking

condition?  [Violations of Labor Code Sections 6310-6311 and

possible 1102.5 claim for retaliation.]

 

8.  Has the employee complained about unsafe w orking

conditions?  [Internal reports are considered reports to a

governmental agency Labor Code Section 6311/possible Labor

Code Section 1102.5 claim for retaliation.] 

 

9.  Has the employee asked for leave w hich has been denied,

i.e., California Family Rights Act ("CFRA") leave (federal FMLA

leave) of 12 w eeks (continuous or intermittent)?  Industrially

injured employee is entitled to both if  condition qualif ies under

CFRA.

 

10.  Would a short-term extension of otherw ise approved leave

have allow ed the employee to return to his or her job?  If  not

offered, ask w hy.

 

A "yes" answ er to any one question can lead to a positive

referral experience for all.  The subjective factors that tend to tip

the scales in favor of representation are the length of time

employed, the readiness and desire of the injured w orker to

return to gainful employment and a solvent defendant employer.

 There is no hard and fast rule here, but w e w ould certainly

consider your view points on these issues before accepting a

case.

 

Administrative Claims Prior to Court Filings

   Most of our California employee-clients believe that the critical job of an attorney in

employment discrimination, emotional distress or wrongful termination lawsuits is to

file the lawsuit before the expiration of the statute of limitations. This refers to the

time period in which a claim for damages must be filed with the California Superior

Court. The available time depends on the particular cause of action. Primarily, the

standard time period for personal injury is 2 years, and is codified at Code of Civil

Procedure Section 335. In some cases, there may be a shorter period (slander

continue to do so.  Thank you, Danz & Associates!" 

 

- Jeannie M.

 

 

About Our Firm      

With over 30 years of trial and settlement

experience, Stephen Danz & Associates is

California's largest employee only, statew ide law  firm

w ith off ices in in Los Angeles (Mid-Wilshire,

Brentw ood, Pasadena), Orange County, San Diego,

Fresno, San Bernardino, Oakland, San Francisco,

Santa Rosa and Sacramento.  Our f irm is dedicated

to representing employees in disputes against their

employers.  Our attorneys represent employees in

class actions, w rongful termination cases,

discrimination (age, sex, race, national origin, and

physical or medical condition) and harassment

cases, w age disputes, overtime pay cases, and rest

and meal period cases.

 

Our experienced law yers have represented

thousands of employees throughout the State of

California and have w on numerous trials and

arbitrations on their behalf.  If  you think you have a

possible claim please contact our off ice immediately.

 We don't make empty promises - w e deliver results.

 We provide free initial consultations.  No Attorneys'

fees unless w e make a recovery on your behalf.

 

  

Stephen Danz

11661 San Vicente Blvd., Suite 500

Los Angeles, California 90049

(877) 789-9707

http://w w w .employmentattorneyca.com/ 

Visit our w ebsite

Online Referral Center

 

Join Our Mailing List
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claims), or a long period such as 3 years for violation of the California Labor Code.

 
   How ever, most of our clients are surprised w hen w e tell them

that there are actually tw o separate time limits that must be

complied w ith. In all cases in w hich a violation of the California

Government Code is alleged (age, race, sex, physical  or mental

disability discrimination), a claim must be f iled w ith the Department

of Fair Employment and Housing w ithin 1-year of the last act of

like-kind discrimination. A claim to the EEOC must be f iled w ithin

300 days.  "Like kind" can be tricky. Consider the follow ing

situation: January, 2011 a female is victimized by a failure to

promote based on a glass ceiling policy. How ever, she continues

to remain employed until April, 2012, and she then f iles her claim.

Sure, it w as w ithin a year of termination, but more than a year

after the glass-ceiling problem. Whether that claim w ill be timely

("relate back") w ill depend on w hether she alleges that her

termination w as based on the same type of discrimination. If  she

is f ired for w histle blow ing unrelated to the glass ceiling, her claim

may w ell be barred. The continuing violation doctrine w ill protect

"like kind" acts of discrimination, how ever and that is the subject

of an entirely separate blog.

 

   The need to exhaust the administrative agency's investigatory

function before f iling in court extends to more than just

discrimination and more than employment. For example, in some

cases a claim must be f iled under the Federal Torts Claims Act.

Any f iling must be absolutely in compliance w ith the statute and

rules of the agency. In one recent case, a veteran's w idow  filed a

defective claim w ith the VA since she w as not legally acting as

the "personal representative" of his estate (Mader vs. United

States). Thus, legal guidance is critical to f ile the right claim form

w ith the correct agency and include critical allegations such as

capacity to bring the claim. (State and local governmental

agencies also require that a claim form be f iled in most personal

injury and even breach of contract cases. The general time period

for public claims is six months; how ever, this can be extended on

a show ing of good cause in most jurisdictions, including

California).

 

    Unionized employees generally can f ile in the Superior Court

w ithout f irst exhausting their administrative remedies w ith their

union by f iling a grievance, as long as the collective bargaining

agreement or memorandum of understanding does not require its

interpretation to adjudicate statutory rights such as w age and

hour law s.  There may also be a dow nside to going to the union

since a loss at the grievance stage may not be appealable to the

Superior Court or other court. Expert legal advise should be

sought as to w hether this type of administrative claim should be

filed. Many union agreements require an almost-immediate f iling so

legal help or a call to the union should be made immediately after a

major adverse employment event.

 

    In some cases, such as w ith the California Labor Board, only a

few  causes of action require the f iling of a claim. One such

instance is the Private Attorney General's Act, or PAGA, Labor

Code 2699. This allow s suit to be brought on behalf of a

representative group of employees w ithout the necessity of f iling

and certifying a class action law suit. Currently the courts are split

on w hether a claim form must be f iled prior to seeking relief for

violations of Labor Code 1102.5. This incredible code provides

that the burden of proof shifts to an employer to prove by clear

and convincing evidence that an employee w as not terminated for

complaining about being required to engage in illegal activities.

 

    Some of the shorter times in w hich to f ile a claim may be



present w hen an employee seeks to f ile a claim w ith the

Workman's Compensation Appeals Board for a w ork-related

injury. We routinely refer our industrially-injured clients to local

w ork comp counsel. In many cases, w e represent the same

industrially-injured w orker in w rongful termination matters related

to failure to accommodate their industrial injury.

 

    This column should be considered educational in nature only

and not legal advise. Legal advise can only be given by an

attorney licensed in your jurisdiction and familiar w ith the facts of

your case.  
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